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In the United States Circuit Court of Appeals for

the Ninth Circuit.

JOHN CASCADEN, JOHN BERNSTEIN,
RICHARD STEIN, LOUIS K. PRATT,
and CARL M. JOHANSON,

Plaintiffs in Error,

vs.

JOSEPH BORTOLIS,
Defendant in Error.

Stipulation as to Printing Record.

The parties hereto, by their respective attorneys,

agree that in printing the record, the captions after

the first may be omitted and ''Title of court and

cause," with name of pleading or paper, may be in-

serted in lieu thereof, and that all file marks other

than those upon the pleadings may be omitted and

simply the words ''file marks" printed; also all of

the papers connected with the writ of error other

than the assignment of errors, the writ of error, the

citation and the order extending the time of filing

transcript, may be omitted.

And it is further agreed that the testimony in the

case, which was read to the jury at this trial, and is

contained in the printed record of this cause num-

bered 1259, in the said court, from pages 19 to 201
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thereof, together with the exhibits, need not be re-

printed, if such a course is permissible within the

rules of this Court.

It is further stipulated that the amount or value

in controversy in this cause exceeds the sum of five

hundred dollars.

Dated, Fairbanks, Alaska, this 11th day of Feb-

ruary, 1907.

LOUIS K. PRATT,

Attorney for Plaintiffs in Error.

HEILIG & TOZIER,

Attorney for Defendant in Error.

[Endorsed] : No. 1442. U. S. Circuit Court of

Appeals for the Ninth Circuit. John Cascaden et

al. vs. Joseph Bortolis. Stipulation for Printing

Record. Filed Mar. 16, 1907. F. D. Monckton,

Clerk. Louis K. Pratt, Atty. for Pltfs. in Error,

Fairbanks, Alaska.

In the District Court, Territory of Alaska, Third

Division.

JOHN CASCADEN et al.

vs.

JOS. BARTOLIS.



vs. Joseph Bortolis.

Clerk's Certificate to Record.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, Edward J. Stier, Clerk of the District Court,

Territory of Alaska, Third Division, do hereby cer-

tify that the following typewritten pages, numbered

from 1 to 154, constitute a full, true and complete

copy, and the whole thereof, including the indorse-

ments thereon, of the pleadings, journal entries,

opinions, instructions to jury, verdict of jury, tes-

timony, bill of exceptions, all papers on writ of er-

ror other than the writ of error, citation and order

extending time for filing transcript, and all records

and proceedings called for in the praecipe filed with

me commanding me to prepare the transcript on writ

of error in the above-entitled cause, and that the

originals of said records are on file and of record in

this office.

I do further certify that the cost of preparing the

record herewith transmitted was $54.75, and that the

same has been paid by the plaintiff in error.
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In testimony whereof, I have hereunto set my

hand and affixed the seal of the Court, at Fairbanks,

Alaska, this 18th day of February, A. D. 1907.

[Seal] EDWARD J. STIER,

Clerk District Court, for the Territory of Alaska,

Third Division.

By E. A. Henderson,

Deputy.

[Title of Court and Cause.]

Complaint.

The plaintiffs for cause of action against the de-

fendant alleges

:

I.

That at all times mentioned herein and since April

15th, 1904, they were the owners in fee against all

persons except the United States, and entitled to

the possession of the following described lots or par-

cels of real property, situate in the town commonly

known as "Gates City" in the Fairbanks Record-

ing District, in the said Territory of Alaska, to wit

:

Lot number thirty-three (No. 33), in block No. 1

(one), together with the log building sixteen by

eighteen feet (16' x 18') thereon situate, and the

south sixteen feet by thirty feet (16' x 30') in depth,

fronting on First Avenue, of lot number forty-five

(No. 45), in block number two (No. 2), with the log
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cabin fourteen by sixteen feet (14' x 16') now stand-

ing thereon, as such lots and blocks appear on the

plat of said town prepared by R. A. Jackson, C. E.,

on January 19, 1905, at the instance and request of

these plaintiffs.

II.

That hitherto, and in September, 1904, without the

knowledge or consent of these plaintiffs, the defend-

ant wrongfully intruded himself upon said lots, and

has continued from the time of his first occupancy

thereof down to the filing of this complaint, to tres-

pass thereon, and unlawfully and wrongfully with-

hold the possession thereof from these plaintiffs, and

has, and continues to himself occupy and oust them

from all possession and use of said lots, and the ap-

purtenances. That since such wrongful occupancy

by defendant he has erected the buildings above de-

scribed, and now claims to own the same, and to have

the right to possess the lot and part of lot on which

they stand, as well as the improvements, and refuses

to remove therefrom at the demand of these plain-

tiffs, made prior to the institution of this action.

III.

That the rental value of said lot, part of lot, and

buildings, is the sum of forty-one dollars ($41.00)

per month, and the plaintiffs have been damaged by

reason of the wrongful acts of defendant, as above

detailed, in a sum equal to forty-one dollars ($41.00)
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per month, from the date of occupancy by defend-

ant, to wit, from the month of September, 1904.

Wherefore, the plaintiffs pray that they be ad-

judged the owners of and entitled to the possession

of said lot and part of lot, and appurtenances ; that

defendant be adjudged to have no right or title there-

to, and be removed therefrom, and that plaintiffs re-

cover from defendant their damages, as well as costs

and disbursements.

PRATT & JOHANSON,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duly sworn, says : That he

is one of the plaintiffs named in the above-entitled

action
; that he has read the foregoing complaint

;

knows the contents thereof, and that the same is true.

LOUIS K. PRATT.

Subscribed and sworn to before me this 20th day
of March, A. D. 1905.

[Notary Seal] j. SULLIVAN,
Notary Public in and for Alaska, Residing at Fair-

banks.

[Endorsements]
: No. 259. In the District Court,

Third Division, Territory of Alaska. John Casca-
den et al. vs. Joseph Bartolis. Complaint. Piled in
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the District Court, Territory of Alaska, Third Divi-

sion. Mar. 20, 1905. A. R. Heilig, Clerk.

[Title of Court and Cause.]

Answer.

Now comes the defendant and for answer to the

complaint herein alleges

:

I.

He denies the allegations contained in paragraph

I of said complaint.

II.

He denies the allegations contained in paragraph

II of said complaint, except in so far as they are

hereinafter admitted.

III.

He denies the allegations contained in paragraph

III of said complaint.

For a further and affirmative defense, defendant

alleges ;

I.

That during the month of September, 1904, the

defendant entered upon certain vacant, unappro-

priated public lands of the United States, situated

in the Fairbanks Recording District, District of

Alaska, and built thereon for his own use, two log

cabins, entered into the personal use and possession

of the same and of such an amount of land about the
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same as was required for the convenient use and oc-

cupation thereof, and has, to this day, continued and

still is in the actual possession of said cabins and

lands.

II.

That defendant believes that the cabins so con-

structed by him, and the land so occupied by him, are

the same cabins and lands which the plaintiffs have

described and intend particularly to describe in the

complaint herein.

III.

That defendant, as against all persons except the

United States, is the owner in fee and entitled to the

possession and has the present right of possession of

said cabins and lands, and is in the actual physical

possession thereof.

Wherefore, defendant prays that he be adjudged

the owner of and entitled to retain possession of said

cabins and lands and that plaintiff be adjudged to

have no right or title thereto.

And for costs and disbursements.

HEILIG & TOZIER,

Attorneys for Defendant.

Joseph Bartolis, being first duly sworn, deposes

and says: That he is the defendant above named;

that he has heard read the foregoing answer and that

the allegations therein contained are true.

JOSEPH BARTOLIS.
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Subscribed and sworn to before me this 15th day

of April, 1905.

[Notary Seal] JOHN F. DILLON,

A Notary Public in and for the Territory of Alaska.

[Endorsements] : No. 259. In the District Court,

Territory of Alaska, Third Division. Cascaden et

al. vs. Bartolis. Answer. Filed in the District

Court, Territory of Alaska, Third Division. April

18, 1905. E. J. Stier, Clerk. Received Copy April

18, 1905. Pratt & Johanson, Attorneys for Plain-

tiffs.

[Title of Court and Cause.]

Amended Answer.

Comes now defendant and for his amended answer

herein denies the allegations contained in paragraph

1 of said complaint. Denies the allegations con-

tained in paragraph II of said complaint except in

so far as they are partly hereinafter admitted. De-

nies the allegations contained in paragraph III of

said complaint.

And for a further defense he alleges:

That during the month of September, 1904, the

defendant entered upon certain vacant, unappro-

priated, public lands of the United States, situated

in the Fairbanks Recording District, District of

Alaska, and built thereon for his own use two log
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cabins entered into the personal use and possession

of the same and of such an amount of land about the

same as was required for the convenient use and oc-

cupation thereof, and has to this day continued, and

still is, in the actual* possession of said cabins and

land.

2. That defendant believes that the cabins so con-

structed by him, and the land so occupied by him,

are the same cabins and lands which the plaintiffs

have described and intend particularly to describe

in the complaint herein.

3. That said cabins are situated in what subse-

quently became long prior to the beginning of this

action, and is now, the townsite of Gates City.

4. That the inhabitants of said townsite number

more than three hundred, and defendant is an occu-

pant of said town, and a large number of dwellings

and buildings for the purpose of carrying on busi-

ness therein, have been constructed upon said town-

site and are used for said purposes. That said town-

site embraces about eighty acres of land and it is the

intention of the occupants thereof to enter the same
for townsite purposes for the several use and bene-

fit of the occupants of such townsite, and secure pat-

ent therefor, in accordance with the provisions of the

Act of Congress in such case made and provided.

5. That defendant is the owner, and entitled to

the possession of said cabins and grounds, and claims
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the same as an inhabitant of said townsite and as a

prior occupant of said premises.

Wherefore defendant prays judgment that plain-

tiffs are not entitled to the possession of the prem-

ises above described. And for his costs and dis-

bursements.

HEILIG & TOZIER,

Attys. for Deft.

United States of America,

Third Division, Alaska,—ss.

Joseph Bartolis, being duly sworn, deposes and

says that he is the defendant named in above-entitled

action ; that he has heard read foregoing answer and

that the allegations therein contained are true as he

verily believes.

JOSEPH BARTOLIS.

Subscribed and sworn to before me this 22 day of

August, 1905.

[Notary Seal] ALBERT R. HEILIG,

Notary Public, District of Alaska.

[Endorsements] : No. 259. Cascaden vs. Bartolis.

Amended Answer. Piled in the District Court, Ter-

ritory of Alaska, Third Division. Aug. 22, 1905.

E. J. Stier, Clerk.
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[Title of Court and Cause.]

Demurrer to Second Defense in Amended Answer.

The plaintiffs demur to that part of the defend-

ant's amended answer commencing with the words:

''And for a further defense he alleges," for the rea-

son that the part of the said answer does not set

forth sufficient facts to state a defense to the com-

plaint of the plaintiffs.

PRATT & JOHANSON,
Attorneys for Plaintiffs.

[Endorsements] : No. 259. John Cascaden et al.

vs. Joseph Bartolis. Demurrer to Second Defense

in Amended Answer. Filed in the District Court,

Territory of Alaska, Third Division. Aug. 22, 1905.

E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Overruling Demurrer to Second Defense in

Amended Answer.

Demurrer to second defense in amended answer

overruled. To which ruling plaintiffs except and
the exception is allowed.

[Endorsements]
: In the District Court for the

Territory of Alaska, Third Division. Cascaden vs.

Bartolis. Order Overruling Demurrer. Filed in
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the District Court, Territory of Alaska, Third Divi-

sion. August 28, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Plaintiffs' Reply to Amended Answer.

Plaintiffs for reply to the lirst paragraph of that

part of the amended answer styled "And for a fur-

ther defense he alleges," deny that in the month of

September, 1904, or at any other time, mentioned in

the pleadings the land in question was vacant and

unappropriated public lands of the United States,

and deny that defendant built his cabins on unap-

propriated lands, but on the contrary allege, the

lands so built upon by defendant were at the time

the property of these plaintiffs as alleged in their

complaint.

Replying to paragraphs IV and V of ihe amended

answer, plaintiffs deny all the allegations thereof

generally.

Wherefore plaintiffs pray judgment as in the com-

plaint.

PRATT & JOHANSON,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duly sworn, says : That he is

one of the plaintiff's named in the above-entitled ac-
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s.

tion ; that he has read the foregoing reply, knows the

contents thereof, and that the same is true.

[Notary Seal] LOUIS K. PRATT.

Subscribed and sworn to before me this 23d day of

August, A. D. 1905.

C. C. HEID,

Notary Public in and for the District and Territory

of Alaska.

[Endorsements] : No. 259. In the District Court,

Territory of Alaska, Third Division. John Cas-

caden et al. vs. Joseph Bortolis. Reply. Filed in the

District Court, Territory of Alaska, Third Division.

Aug. 23, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Denying Motion for Interlocutory Judgment.

And now, to wit, September 8th, 1906, the Court

having heard the arguments and being fully advised,

plaintiffs' motion for an interlocutory judgment in

the above-entitled case is denied, to which order

plaintiffs except and the exception is allowed.

JAMES WICKERSHAM,
District Judge.

[Endorsements] : Entered in Court Journal No.

4, Page 463. Filed in the District Court, Territory

of Alaska, Third Division. E. J. Stier, Clerk. By
E. A. Henderson, Deputy. September 8th, 1906.
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[Title of Court and Cause.]

Trial.

And now, to wit, October 1, 1906, this cause came

on for a hearing upon an order for a retrial. Then

appeared in open court, L. K. Pratt, counsel for

plaintiff, and requested that the appearance of J. J.

Rogers as associate counsel for plaintiff be entered

and it was so ordered. A. R. Heilig appeared as

counsel for defendant. The clerk thereupon drew

from the trial jury-box, one by one, the names of the

regularly impaneled trial jurors until the names

were exhausted and defendant had waived his three

peremptory challenges and plaintiff had exercised

his three peremptory challenges. Ten trial jurors

remained unchallenged, whereupon defendant agreed

to go to trial before ten jurors and plaintiff assented.

Thereupon the following jurors were sworn to well

and truly try the cause at issue and a true verdict

give according to the evidence and the law as given

them by the Court, viz. : Wm. Henslee, F. S. Gor-

don, Dan Ryan, L. W. Holmes, J. Gr. Berger, A. J.

Griffin, W. E. Kenyon, Ed Cathcart, Mel Sabin and

Wm. Knox.

[Endorsements] : Filed in the District Court,

Territory of Alaska, 3d Division. Oct. 1, 1906. E.

J. Stier, Clerk. By E. A. Henderson, Deputy. En-

tered in Court Journal No. 4, at Page 523.



16 John Cascaden et al.

[Title of Cour ; and Cause.]

Trial (Continued).

And now, to wit, October 1, 1906, the jury for the

retrial of the ibove-entitled case is incomplete and

])laintiffs an i defendants are represented by counsel

and announ< e themselves ready to proceed with the

trial. Thereupon L. K. Pratt, for plaintiffs, outlined

to the jury tl le theory of his case and briefly the evi-

dence he expf icted to produce in support thereof. A.

R. Heilig, for defendant, outlined defendant's theory

of the case ai d briefly stated the evidence he expected

to introduce in support thereof.

Plaintiff t lereupon proceeded to introduce his evi-

dence which by stipulation consisted in part of read-

ing the evid jsnce from the printed record prepared

by the clerk of the Ninth Circuit Court of Appeals,

being the ev dence of plaintiffs ' witnesses and their

cross-examin jition, as given at the former trial of

this cause in this court.

The testinj ony of John Cascaden, J. A. Steele, Carl

Johansen an i Buckley was read on behalf of

plaintiffs, /j. K. Pratt and Hans Stark were sworn

and testified in behalf of plaintiff until the hour for

recess had ai rived.

[Endorsei lents] r Filed in the District Court,

Territory oi Alaska, 3d Division. Oct. 1, 1906. E.
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J. Stier, Cler c. By E. A. Henderson, Deputy. En-

tered in Cou] t Journal No. 4, at Page 534.

[Title of Coi rt and Cause.]

Trial (Continued).

And now, 1 o wit, October 2, 1906, this cause was

called for a o »ntinuation of the jury trial. Then ap-

peared in th^ jury-box the ten members of the trial

jury heretofi ire sworn to try this cause and each

member ther< of answered to his name as the roll was

called. Then also was present L. K. Pratt, counsel

for plaintiff, i nd A. R. Heilig, counsel for defendant.

Plaintiff resui aed the giving of his testimony and D.

Yarnell was si rorn and testified and plaintiffs ' iden-

tification No. 1 was introduced. Plaintiffs' map,

Exhibit '^B," is used at a former trial, was also in-

troduced, also Plaintiffs' Exhibit 1. Plaintiff rests.

Defendant th ^reupon introduced his evidence and

read from the pi inted record according to stipulation

until his evidence was complete. Defendant rests.

L. K. Pratt, for plaintiff, then addressed the jury.

A. R. Heilig addressed the jury in behalf of defend-

ant. L. K. Pratt, for plaintiff, made the closing ad-

dress to the jury. The Court thereupon delivered his

instructions to the jury in writing and handed them

two forms of verd'ct and the pleadings and exhibits

in the case for their consideration. Phil North and
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'\

Thos. Watson were sworn as 1 ailiffs in custody of the

jury and were instructed ani admonished as by law

required. The jury thereupon, in charge of the bail-

iffs, retired to their room to deliberate upon their

verdict.

Entered in Court Journal Ne. 4, at page 535.

[Endorsements] : N >. 529. In the District Court,

Territory of Alaska, T/iird D? dsion. Cascaden et al.

vs. Bartolis. Contin lation of Trial. Filed in the

District Court, Territory of Alaska, Third Division.

Oct. 2, 1906. E. J. ^>tier, f^lerk. By E. A. Hender-

son, Deputy. Entei sd iv Court Journal No. 4, ;it

Page 535.

[Title of Court and Ca* ise.]

Ve rdi ;t of Jury.

And now, to wit, ( )ct )ber 3, 1906, comes into opun

court in charge of tli e bailiffs, in whose custody thuy

have been, the jury .n paneled and sworn to try the

above-entitled cause. Then also appeared in optn

court L. K. Pratt, co msel for plaintiff, and Heilig &
Tozier, counsel for d g^endant. The roll of the juiy

being called, each me .nber thereof from the jury-box

answered to his name Thereupon the Court asks the

juiy if they have agreed upon their verdict and the

foreman thereof answers in the affirmative. Being
required by the Court so to do, the jury thereupon



vs. Joseph Bortolis. 19

declared its verdict, which being such an one as the

Court can accept, is accepted by the Court and filed

by the clerk, and the jury is discharged from further

consideration of this case. The verdict of the jury

as rendered is in words and figures as follows

:

[Title of Court and Cause.]

Verdict for Defendant.

We, the jury duly impaneled and sworn to try this

cause, wherein John Cascaden, John Bernstein, Rich-

ard Stein, Louis K. Pratt and Carl M. Johanson are

plaintiffs and Joseph Bartolis is defendant, do find

that the plaintiffs are not entitled to the possession

of the property described in their complaint ; that the

defendant is entitled to its possession, use and occu-

pancy.

JOHN G. BURGER,

Foreman.

[Endorsements] : No. 259. In the District Court,

Territory of Alaska, Third Division. John Cascaden

et al. vs. Joseph Bartolis. Verdict of Jury. Entered

in Court Journal No. 4, at Page 538. Piled in the

District Court, Territory of Alaska, Third Division.

Oct. 3, 1906. E. J. Stier, Clerk. By E. A. Hender-

son, Deputy.
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[Title of Court and Cause.]

Hearing on Motion for New Trial.

And now, to wit, December 1, 1906, this cause was

called for a hearing on plaintiffs' motion for a new

trial, there then being present in open court, L. K.

Pratt, counsel for plaintiff, and Heilig & Tozier,

counsel for defendant. Coimsel for plaintiff made

his argument to the Court and cited his authorities in

support of his motion. Counsel for defendant was

unprepared for his argument, and the further hear-

ing was postponed until Monday, December 3, 1906.

[Endorsements] : Filed in the District Court,

Territory of Alaska, 3d Division. Dec. 1, 1906. E.

J. Stier, Clerk. By E. A. Henderson, Deputy. En-

tered in Court Journal No. 7, at Page 68.

[Title of Court and Cause.]

Order Overruling Motion for New Trial.

And now, to wit, December 15, 1906, this action

came on to be heard upon the motion of plaintiffs to

set aside the verdict of the jury in favor of defendant

returned on the 3d day of October, 1906, in this ac-

tion, and that plaintiffs be granted a new trial there-

of ; then appeared counsel for plaintiffs and defend-

ant and argued said motion; and the Court having

duly considered the same and filed its written opinion
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thereon, it is now ordered that said motion be, and

the same is hereby, overruled; to which order and

ruling plaintiffs except and an exception is allowed.

By the Court,

JAMES WICKERSHAM,
District Judge.

O. K.—L. K. P.

[Endorsements] : Entered in Court Journal No.

7, Page 142. Piled in the District Court, Territory

of Alaska, 3d Division. Dec. 31, 1906. Edward J.

Stier, Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Judgment.

And now, to wit, December 15, 1906, this action

having been duly tried by the Court and a jury, and

the jury having rendered a verdict in favor of the

defendant, which has been duly filed by the clerk of

this court and entered in the journal of said court;

And a motion made by plaintiffs to set aside said

verdict and to grant them a new trial having this

day been overruled ; it is now

Ordered, adjudged and decreed that the plaintiffs

are not entitled to the possession of the property, or

any part thereof, described in the complaint herein

as those certain lots or parcels of real property sit-

uate in the town commonly known as "Gates City"
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(now Cleary City), in the Fairbanks Recording Dis-

trict, in the said Territory of Alaska, to wit, Lot

Number Thirty-three in Block Number One, together

with the log building sixteen by eighteen feet thereon

situate, and the south sixteen feet by thirty feet in

depth, fronting on First Avenue, of Lot Number

Forty-five, in Block Number Two, with the log cabin

fourteen by sixteen feet, now standing thereon, as

such lots and blocks appear on the plat of said town,

prepared by R. A. Jackson, C. E., on January 19,

1905, at the instance and request of these plaintiffs

;

and that defendant has the right of possession of said

property and the whole thereof, and to its use and

occupation as dwelling places and for purposes of

trade or business under the laws of the United States.

To which judgment plaintiffs excepted in open

court and an exception is allowed.

And now at this time it appearing from the

mandate of the United States Circuit Court of Ap-

peals for the Ninth Circuit filed in this court on the

3d day of September, 1906, that the Circuit Court of

Appeals in reversing the judgment of this court after

the trial in 1905 adjudged the costs of prosecuting

said writ of error, amounting to $426.95, in favor of

the plaintiffs and against the defendant

;

Now, therefore, it is considered, ordered and ad-

judged by this court that the plaintiffs do have and
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recover of and from the defendant, Joseph Bortolis,

the said sum of $426.95, costs adjudged as aforesaid,

and that said plaintiffs have execution for the col-

lection thereof.

JAMES WICKERSHAM,
District Judge.

[Endorsements] : Entered in Court Journal No.

7, Page 143. Entered in Judgment Docket Page 12.

O. K., L. K. P. No. 259. Cascaden et al. vs. Bar

tolis. Judgment. Filed in the District Court, Terri-

tory of Alaska, Third Division. Dec. 31, 1906. Ed-

ward J. Stier, Clerk. By E. A. Henderson, Deputy.

[Title of Court and Cause.]

Bill of Exceptions.

Be it remembered, that this cause came on for trial

before the Court and a jury on the first day of Oc-

tober, 1906, in the courtroom at Fairbanks, Louis K.

Pratt appearing for plaintiffs and Messrs. Heilig and

Tozier for defendant. In pursuance to a written

stipulation of the parties embodied herein, in lieu of

calling the witnesses who testified in this cause at the

trial in August, 1905, the testimony of the said wit-

nesses as preserved in the bill of exceptions from

pages 1 to 51, inclusive, heretofore filed in this cause

September 14, 1905, and the same testimony as

printed in the record of case No. 1259, John Cascaden



24 John Cascaden et al.

Qt al., plaintiffs in error, vs. Joseph Bortolis, defend-

ant in en-or, in the United States Circuit Court of

Appeals for the Ninth Circuit, at pages 18 to 201,

inclusive, thereof, as also the exhibits attached to said

bill of exceptions and printed record, was read and

shown to the jury as testimony on behalf of the re-

spective parties^ upon trial in October, 1906, and in

addition thereto the following oral and dociunentary

evidence was produced on behalf of the plaintiffs,

the defendant introducing no new evidence.

[Title of Court and Cause.]

Stipulation of Counsel Relative to Testimony, etc.

It is stipulated aud agreed between the parties

hereto by their attorneys of record, that in the trial

of this cause at this term of Court either side may
read from the bill of exceptions of record, or the

printed record of the case on writ of error from the

United States Circuit Court of Appeals for the Xinth

Circuit, the testimony of any and all witnesses tes-

tifying at the former trial of this case in this court

and preserved in the said bill of exceptions and

printed record, and in doing so may read the testi-

mony of the said witnesses without calling them.

The testimony of said witnesses, when read or being

offered by either party, to be subject to legal objec-

tions and exceptions in the same manner as though

the witness waa on the stand delivering his testi-

mony orally.
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It is further stipulated that either party may in-

troduce in addition to the testimony above referred

to all such oral and documentary evidence as they

may choose to produce.

Dated at Fairbanks, Alaska, this 27th day of Sep-

tember, 1906.

LOUIS K. PRATT,

Attorney for Plaintiffs.

HEILIG & TOZIER,

Attorneys for Defendant.

[Endorsements]: No. 259. District Court, Third

Division, Territory of Alaska. John Cascaden et

al. vs. Jos. Bortolis. Stipulation. Filed in the Dis-

trict Court, Territory of Alaska, Third Division.

Sept. 27th, 1906. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy.

[Title of Court and Cause.]

Testimony.

Be it remembered, that this case came on for trial

in the above-entitled court at 10 o'clock A. M. on

October 1st, 1906, Hon. James Wickersham, Judge,

presiding, the plaintiffs appearing by their attorney,

Mr. Louis K. Pratt, Esq., and the defendant appear-

ing by his attorney, A. R. Heilig, Esq., proceedings

were taken to empanel a jury, and a jury of ten men,

after being sworn and examined on voir dire, were
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specially agreed upon as the jury to try the case,

and were duly sworn to try the case.

The following proceedings were had and testimony

was taken:

Mr. Pratt made a statement of the case on behalf

of the plaintiffs, and Mr. Heilig made a statement of

the case on part of the defendant.

Mr. HEILIG.—We think, with a little variation,

slight variations, we will ask the Court to give the

same instructions given on the last trial of this case.

They are in print and we each have copies. I would

like to know whether it will be necessary to re-write

them.

Mr. PRATT.—I ask the Court to instruct the jury

in writing. There is one of the instructions given

before that the attorneys on both sides—one of them

at least—will agree ought not to be given. I think

it is the 12th.

The COURT.—There is one upon which the case

was reversed and of course the Court Avill not give

that.

Mr. HEILIG.—That is the one I had reference to.

The COURT.—Counsel may prepare their instruc-

tions and hand them to the Court if you desire to

have them given in writing.

Mr. PRATT.—I have got specials that I submitted

before that I think ought to be adopted as the rule.
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I might word one instruction that would cover the

principles involved in 2 or 3 of them.

The COURT.—The Court will consider them, if

counsel will do that.

Mr. PRATT.—The Court understands that I sub-

mit the specials that I have submitted before. They

are before the Court again. I wish that they be so

considered.

The COURT.—Are they in writing?

Mr. PRATT.—Oh, yes.

The COURT.—And attached to the record in this

case?

Mr. PRATT.—They ought to be.

The COURT.—If they are, the Court will examine

them.

Mr. PRATT.—^We have a stipulation on file that

any and all of this testimony may be read to the

jury.

Mr. HEILIO.—Under certain qualifications. In-

stead of calling the witnesses to the stand, the attor-

neys may read what the witnesses heretofore testi-

fied to, with the understanding that any objections

I may make to any part he may read, may be con-

sidered.

The COURT.—Is that the understanding?



28 John Cascaden et al.

Mr. PRATT.—Oh, certainly.

The COURT.—Very well.

Pursuant to stipulation of the attorneys for the

respective parties plaintiffs and defendant in this

action now on file in this action, Mr. Pratt here read,

as a part of the plaintiffs' case, the testimony intro-

duced on behalf of the plaintiff on the last previous

trial of this action, which testimony is fully set forth

in the printed Record No. 1259 of the United States

Circuit Court of Appeals for the Ninth Circuit, upon

writ of error to U. S. District Court for the Terri-

tor}^ of Alaska, Third Division, in this case; begin-

ning with the evidence of John Cascaden on page

19 of said printed record and from thence to and in-

clusive of the words ''Mr. Heilig. That is all," on

the third line from the top of page 148 of said printed

record; together with the evidence of Tim Bulckey,

beginning at the middle of page 197 of said printed

record and ending with the words "Mr. Pratt. That

is all," on page 201 of said printed record; together

with the exhibits embraced in said printed records.

LOUIS K. PRATT, a witness on behalf of plain-

tiffs, after being sworn, testified as follows:

Direct Examination.

(By Mr. ROGERS.)

Q. You are one of the attorneys in this case, are

you? A. Yes, sir.



vs. Joseph BortoUs. 29

(Testimony of Louis K. Pratt.)

Q. Did you go to Clary at some time during the

pendency of this suit for the purpose of examining

the workings that were going on there?

A. Yes, sir, but I want to get at a matter before

that, what lead up to my visit there, the lease that

I wrote.

Q. Did you make a certain lease there?

A. Yes, sir, and offer to explain about that.

Q. State to the jury what that is.

A. After Mr. Johanson left, sometime in Septem-

ber of last year, the management of that property

fell to me to have charge of it altogether. I had

little or nothing to do with it before that except to

manage the lawsuits. Since then I have had it all.

Sometime in March of this year I let a lay upon

that ground on behalf of the owners, dated the 2d

day of March, 1906, to Benjamin L. Holmes and John

H. Crowley. The original was burned when my

office burned, and I got a copy made from one of the

other originals made at Cleary City, and this is the

copy which I desire to read from.

Mr. HEILIG.—Do you intend to offer this in evi-

dence ?

Mr. PRATT.—I offer to read the lease and the tes-

timony in connection with the lease, and what was

done under it, and such matters as that. That is

what I propose to testify to.
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Mr. HEILIG.—We will object to the introduction

or reading of this instrument now offered in evi-

dence, on the ground it is a matter which it is not

shown the defendant is in any way connected with or

has any knowledge of; that from the statement of

witness, it was made after the commencement of this

action and after the action has twice been tried; that

it is a self-serving declaration and cannot affect the

merits of this action and is therefore immaterial and

irrelevant.

The COURT.—What is the purpose of the paper?

Mr. PRATT.—I might repeat my argiunent this

morning.

The COURT.—State the facts. When was this

lease made?

Mr. PRATT.—The 2d of March of this year.

Q. A lay to persons to work this ground?

Mr. PRATT.—Yes, sir, and their working of it

under that; what they did; the kind of looking debris,

also the difficulties they had. In that connection, I

intend to give testimony to show that this litigation

is the reason why their mining operations have not

been carried on there, the hostility of the people

there. I propose to show that these lessees were

thrown into jail, and that anybody we applied to
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to take a lease there or an option, has been jumped

on to and nagged and scared out of it, This whole

defense is simply made up by talk about two lawyers

getting interests in the title and the other fact that

large mining operations have not been prosecuted

there, and to meet that particular part the testimony

is admissible; but the other part of it, that we let

the lay, that mining men would taken a lay and dig

down into the ground 40 or 50 feet and spend five or

six hundred dollars or more in doing it, comes right

back to the proposition I was discussing this morn-

ing. It strengthens the testimony of John Cascaden

that what he found there, taken in connection with

the lay of the country and the proximity of other

mines, justified him as a mining man in locating it,

and we are justified now and always have been.

The COURT.—I take this view of it: That if you

have a valid mining location there, it is immaterial

what difficulties you may have with any of these

people there with regard to the matter of working

the ground; that is immaterial.

Mr. PRATT.—Cutting that out, then there are

other phases. The fact that we let a lay is a cir-

cumstance showing that this is believed by mining

men to be a valuable mining property.

The COURT.—That might be an argument.
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Mr. PRATT.—No, your Honor, that is as good tes-

timony and better than the opinion of a mining man

that another mining man would be justified in devel-

oping that ground for the purpose of getting gold It

is a concrete fact, far better than the opinion tes-

timony that I suppose nobody would object to.

The COURT.—State briefly what you wish to

prove.

Mr. PRATT.—I want to prove that we let a lay on

March 2d to two men; that those two men went

upon that ground and dug a hole 40 or 50 feet deep,

and I will show the kind of debris they took out, and

that that must have been an expense to them of

from three to five hundred dollars—I don't know

how much I can show on that; and there are other

witnesses who can testify on that subject. It bears

also upon our good faith ; that we are not holding this

for any townsite purpose. It is no good for that

and never was, and we never expected it to be. Its

value as such has nothing to do with it, and is more

of a nuisance and an annoyance to us than other-

wise, and is the worst thing we have to contend with.

(Argument.)

The COURT.—I am inclined to allow the evidence

to go in, so far as it shows or tends to show work

upon this ground, by the plaintiffs or their em-
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ployees, as a mining claim. I do not think it is nec-

essary to go extensively into the character and

verbiage of contracts, but I am inclined to think the

testimony in relation to the labor performed by them

might be material. It is material in so far as it goes

to the question of assessment work, certainly, and it

may be material in so far as it goes to show the char-

acter of the ground. Proceed.

Mr. PRATT.—Without reading this?

The COURT.—I do not think it is necessary to go

into the verbiage of any agreements.

Mr. PRATT (Continuing.) On the second of

March of this year I entered into an ordinary min-

ing lease with two men named Holmes and Crow-

ley. They went out there on the lay which was 250'

feet on the up creek end, on that Front Street you

see by the plat. Our ground does not come clear

down to the upper side of the street in places. I

let 250 feet this way, the up creek end of this min-

ing claim, this (referring to plat), gentlemen of the

jury, is the lower side line of our ground. Right

along in thei^e is lot 17, or 15, and there was an

opening along here (showing).

Mr. HEILIO.—Where?

Mr. PRATT.—On this street line here.
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Mr. HEILIG.—He knows how to make this defi-

nite but he refuses to make it definite.

Mr. PRATT.—That is not a fact.

The COURT.—Make it as definite as you can.

Mr. PRATT (Referring to map.) This is the up

creek end of this mining claim. The town is built

almost solid on the upper end of that street; this is

First Avenue here below, and coming along down,

following this down, from 1, 2, 3 and 4 down to about

15, 17 along there, there was an opening. The

ground that was suitable for mining on this end of

this claim would be about from that second street,

possibly a little higher, down to the lower side of our

ground, but this is pretty much all built over here

in this corner, and the likeliest place that these les-

sees could find to commence mining operations was

here on the street, or next to the street line.

Mr. HEILIG.—Whereabouts?

Mr. PRATT.—Right here near 15 or 17.

Mr. HEILIG.—Opposite lot 15 or 17?

Mr. PRATT.—Right there on that lot. That was

vacant. The buildings had been burned down. I

am almost certain it was lot 17. I wouldn't be cer-

tain whether it was lot 15 or 17, but it was vacant and

it was the likeliest show that those men had. It was
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covered over there with saloons and bawdj^-houses,

buildings of one kind and another, some of them

were business houses and quite extensive ones, and

these men got the best place they could get and

not interfere, and have a little show to mine, and

went on this lot and commenced work, but they

didn't work very long until something happened to

them and I had to go over there to protect them.

I had to defend a criminal suit that was brought

against them. They were interfered with very

badly; however, they got a boiler on there and got

fixed up and went to mining, and I was there sev-

eral times, and, of course, I examined what they

were doing, and looked into the hole ; saw the debris

they were taking out. The last time I was there

they said that the hole was 41 or 45 feet deep.

Mr. HEILIG.—We move to strike that out as

hearsay.

Mr. PRATT.—Let me go on. I looked into it and

I didn't know whether it was 40 or 45 or 35 feet deep

but it looked 40 feet as near as I could judge. It was

a large prospect hole. The debris— Of course, I

am no miner but I have seen the debris that comes

out of the holes on that creek and it looked similar.

At one place they struck a piece of solid rock and

had to blast through it while I was there. They
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blasted through it and went right on down after

that, and it was the same kind of looking material.

The last time I was out there a man named Neil

Sorenson, a miner, and quite a man of affairs, a

business man, had bought into this lease; he bought

Crowley out and he seemed very anxious that that

should not be known, but Sorenson was the man

who told me and I understood it from others, and

I believe it to be true.

Mr. HEILIG.—I will object to that.

Mr. PRATT.—I mean in regard to his business,

I didn't see him myself.

The COURT.—Then you cannot testify to that?

Mr. PRATT.—Very well. Mr. Sorenson wanted

an option contract.

Mr. HEILIG.—We object to that, that certainly

is not relevant to the question of the ground or its

quality or the mining operations to which the Court

has confined this matter.

Mr. PRATT.—I propose to show that Mr. Soren-

son was operating under this lease and while he was

operating under this lease, and while they were tak-

ing out the dirt out of that shaft, he entered into

an option with me for the purchase of the same

ground that was covered by the lease.
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The COURT.—What is the purpose of that?

Mr. PRATT.—The purpose is plain. That is bet-

ter testimony.

The COURT.—Is it any testimony?

Mr. PRATT.—Yes, sir; I can call witnesses here,

mining men, if they will testify that they consider

that valuable mining ground, if it was theirs, and

that they were justified to put a hole down, no one,

I presume, would object to that character of testi-

mony. If that be good testimony why is not this

which is a fact that a man, not necessarily a miner,

any man, would enter into a contract agreeing to

pay us a large sum of money for this same 250 feet

;

why is it not that good evidence that that is valuable

mining ground? That comes right back again to

show that Mr. Cascaden was justified in having that

supposition.

The COURT.—If a miner comes here and testifies

that he knows the character of the ground, that he

knows the conditions there, and that it is mining

ground; that is one thing . He may have discovered

gold there, he may have seen something there in the

way of mineral. That might assist you. But sim-

ply to show that somebody has offered to purchase

the ground does not show why he offered to pur-

chase it. You argue that he do6s that because he
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thinks it is mining ground, but he may not think

that. He may think that is a good speculative pur-

chase, for a dozen other reasons. The objection

should be sustained to that character of testimony

as I do not think that is fit testimony at all as to the

character of the ground as mineral ground. It is

testimony as to the value of the ground, but not as

to the value of the ground as mineral ground. That

is the view I take of it; that it does not tend to prove

that at all.

Mr. PRATT.—Plaintife excepts. That is all.

Cross-examination.

(By Mr. HEILIG.)

Q. What interest has John Cascaden in this min-

ing claim that you speak of?

A. I do not know.

Q. What interest does John Bernstein have?

A. I do not think he has any.

Q. What interest has Richard Stein?

A. These questions are all objectionable. It

don't make any difference. This case is tried upon

the title as it stood then. There have been some

changes, but it is tried in the name of the original

plaintiffs. It is immaterial and irrelevant.

Q. Can you answer that ; as to what interest Rich-

ard Stein has?
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Mr. PRATT.—I ask the Court to rule.

The COURT.—I think you ought to answer the

question. I do not know of anything in the record

which justifies you in saying that it is to be tried

upon the title as it formerly stood.

Mr. PRATT.—The change in the title does not

effect it in any way.

The COURT.—If in the meantime these people

have sold out you can easily remedy that as an

amendment.

Mr. PRATT.—There can be no objection made by

any pleading. There is no issue made upon that

point. And the case has to be tried just the same al-

though he has conveyed his title.

The COURT.—You are the plaintiff and if the

plaintiffs in the meantime have sold their title it

might make a serious question as to whether they

have any right to maintain the suit.

Mr. PRATT.—And we object to the question on

the ground that the record is the best evidence.

The COURT.—Objection may be overruled.

Mr. HEILIG.—Q. Did I understand you to say

that you don't know what interest John Cascaden

has % A. No, I do not know.
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Q. You don't know whether he has any?

A. I examined the records the other day and he

appears to be one-third owner.

Q. iDo you know whether he has sold his one-third

interest A. No.

Q. Or conveyed it without recording ?

A. No, I do not know it.

Q. To the best of your knowledge and belief you

swear that John Cascaden owns a one-third interest

in this property?

A. I do not know. I went in and examined the

record as I heard some talk about it, but I could find

nothing.

Q. Will you state what your best knowledge and

belief is on that subject.

A. I don't know. Apparently from the record

he is the owner of a one-third interest.

Q. What can you say as to John Bernstein ?

A. John Bernstein conveyed to myself and Mr.

Rogers lately,

Q. What interest? A. A one-sixth.

Q. To you and Mr. Rogers in common?

A. Yes, sir.

Q. What does Richard Stein hold?

A. After one of the other trials, after the first

trial, he deeded to Mr. Johannson.
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Q. What did Mr. Johannson do with his interest

when he left? A. I do not know.

Q. What interest does he retain?

A. He had a one-sixth. Cascaden deeded one-

third, Cascaden, Stein and Bernstein deeded one-

third to Johannson and myself, and that gave us

each a one-sixth. He had that when he left here,

and before he left he had bought Stein's one-sixth.

Q. So far as you know, he still owns that ?

A. Yes, sir.

Q. Then to the best of your knowledge and belief

the title is now in Cascaden, Rogers, Pratt and

Johanson ? A. Yes, sir, as far as I know.

Q. Who signed that lay that you speak of?

A. It was just signed by the owners. I will read

(reads) : '* Mining lease and contract." "This lease

and contract for tlie letting of placer mining ground,

made and entered into by and between John Casca-

den, John Bernstein, Louis K. Pratt and Carl M.

Johannson, owners, hereinafter called the lessors,

and John H. Crowley and Benjamin L. Holmes, here-

inafter called the Lessees, witnesseth:

What whereas, the said Lessors are the owners of

about twenty (20) acres of placer mining ground

on the second tier of benches, right limit and oppo-

site No. 2 below discovery on Cleary Creek, in the

Fairbanks Recording District, in the Territory and
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District of Alaska, and the said Lessees desire to

lease a portion thereof for placer mining purposes;

Now, therefore, the said Lessors, for and in con-

sideration of the covenants and agreements of the

said Lessees hereinafter set forth, do hereby let and

lease imto the said Lessees, for a period extending

from the date hereof to the 1st day of October, 1908,

that portion of the said placer claim described as

follows, to wit: Commencing at the initial stake

thereof, which is the southeast corner, and running

thence easterly up the hill about 660 feet, the width

of the claim, thence northerly along the up hill line

thereof 250 feet; thence westerly about 660 feet to

the lower or west side line of the said claim ; thence

easterly 250 feet to the place of beginning, meaning

to describe thereby a strip of gromid on the south-

erly end of the said claim 660 feet or thereabouts

in length, and 250 feet in width, hereby giving and

granting unto said Lessees the right of possession

of the said strip of ground for the said period of time

for the placer mining purj)oses only.

In (consideration of the foregoing lease of the said

placer ground, the said Lessees agree with the said

Lessors to at once commence prospecting the same

with a prospecting boiler and with not less than two

men, and to continue diligently and continuously,

throughout the mining season, prospect and work
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the said ground for the production of placer gold and

at all times and in all things conduct their operations

thereon in a minerlike fashion and with reasonable

skill and diligence, and for the use of said ground

for said period of time they will pay and deliver to

said Lessors or their duly authorized agent imme-

diately after each cleanup, twenty-five per cent

(25%) of the gross output of all gold mined by them

thereon during the life of this lease, retaining for

themselves seventy-five per cent (75%) of the gross

output as and for their full remuneration for the

time, labor and expense bestowed by them thereon

in that behalf.

It is understood and agreed that at all times dur-

ing the life of this lease, the Lessors in person or by

agent duly authorized, may enter upon the said

leased premises, inspect the workings both above

ground and underneath, and be present at any and

all cleanups, reasonable notice of which shall be

given by the Lessees to the Lessors to enable them to

be present thereat.

It is also understood and agreed that this lease and

contract shall not be assigned by the Lessees except

by the written consent of the Lessors.

It is further understood that if at any time after

the commencement of operations by the said Lessees,

a well ascertained paystreak is developed by them
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and the same is so far beneath the surface as to re-

quire the use of machinery in the convenient work-

ing of the said ground, they will immediately, upon

disclosing said paystreak, place thereon at their own

expense, a boiler of not less than twenty-horse power

and other usual and suitable machinery for the con-

A^enient and successful carrying on of said mining

operations..

It is further understood that if at any time prior to

October first, 1908, the said Lessees shall develop and

ascertain a valuable body of mineral bearing earth

or gravel upon the said ground, and shall desire of

these Lessors a lease of fifty (50) feet in addition ad-

joining the northerly side thereof then these Lessors

uopn the demand of the Lessees, if made prior to

said last named date, will execute and deliver to them

a lease to the said additional fdiy feet to expire at the

time and upon the same terms as are contained here-

in.

It is agreed that a violation upon the part of the

Lessees of any of the provisions hereof shall work

a forfeiture of this lease, and the Lessors shall upon

forfeiture have the right of re-entry upon the leased

premises, and may remove the Lessees and the min-

ing machinery thereof, if any, and resume possession

as owners.
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In witness whereof we have hereunto signed our

names this 2d day of March, 1906.

JOHN CASCADEN,
JOHN BERNSTEIN and

CARL M. JOHANNSON.
Per LOUIS K. PRATT,

Their Attorney in Fact.

LOUIS K. PRATT.

JOHN H. CROWLEY.
BENJAMIN L. HOLMES.

Signed in the presence of:

BION A. DODGE,
C. C. HEID.

United States of America,

District of Alaska,—ss.

John Cascaden, John Bernstein and Carl M.

Johannson by Louis K. Pratt, their attorney in fact,

and Louis K. Pratt for himself, personally appeared

before me, the undersigned Notary Public in and for

the Territory and District of Alaska, and then and

there, as attorney in fact for the parties above

named, and on his own behalf, acknowledged to me

that the foregoing instrument in writing was the free

and voluntary act of the parties represented by him

as such attorney in fact, and of himself, and the said
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John H. Crowley and Benjamin L. Holmes then and

there did the same.

In witness whereof, I have hereunto signed my

name this 2d day of March, 1906.

BION A. DODGE,
Notary Public for Alaska.

For value received, I hereby sell, assign, transfer

and set over unto Neil Sorenson an undivided one-

half (I/2) interest in and to the within lease.

Dated this 15th day of May, 1906.

BENJAMIN L. HOLMES.

We, the undersigned Lessors, consent to the as-

signment of the within lease, from Crowley to

Holmes and from Holmes to Sorenson.

JOHN CASCADEN,
JOHN BERNSTEIN and

CARL M. JOHANNSON,
By LOUIS K. PRATT,

Their Attorney in Pact.

LOUIS K. PRATT."
Q. They all all signed it?

A. I read the ones that signed it; John Cascaden,

John Bernstein, Carl M. Johannson and myself.

Q. That was done in May of this year?

A. Done on the second of March.

Q. Did you send it out to Mr. Cascaden?

A. No.
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Q. Did you send it to Mr. Bernstein %

A. No.

Q. How did you get their signatures?

A. I just signed them.

Q. B}^ what authority?

A. Just because I was in charge of the property.

I couldn't find them but I got Mr. Bernstein to

approve it as soon as I saw him.

Q. Did he sign his name?

A. He approved it.

Q. Did he sign his signature to that instrument?

A. No, no, he just approved it, put "approved"

on it. That might have been on the option. He ap-

proved one but I don't know whether he did the

other or not. He sanctioned the lay and Johannson

did and Mr. Cascaden did, although he made some

objections.

Q. Some objections to what?

A. He thought I had leased on too little terms,

and so on.

Q. What did Johannson say about it?

A. He didn't say anything about it.

Q. Does he know anything about it?

A. Yes, sir, he knew about it all.

Q. How did he learn about it ?

A. I sent him word, wrote him a letter of course.



48 John Caseaden et al.

(Testimony of Hans Stark.)

Q. You told him you had signed his name to the

instrument? A. Yes, sir; you bet I did.

Q. Where was Mr. Cascaden at that time ?

A. He was in the Kantishna.

Q. Is he there now?

A. No, he is outside in the states somewhere.

Mr. HEILIG.—That is all.

HANS STARK, a witness on behalf of the plain-

tiff, after being sworn, testified as follows

:

Direct Examination.

(By Mr. PRATT.)

Q. State your name >

A. Hans Stark is my name.

Q. Where do you reside ?

A. Cleary Creek, No. 1 Below Discovery.

Q. What is your occupation ?

A. I am a miner.

Q. How long have you been engaged in the min-

ing business ? A. Sixteen years.

Q. How long have you been in the mining busi-

ness over on Cleary? A. Two years.

Q. At any point on the creek?

A. No. 1 on Cleary Creek.

Q. Have you been there and worked there con-

tinuously for the last two years?

A. For the last two years, yes, sir.
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Q. What time in 1904 did you commence work-

ing there ?

A. I guess it was about in January.

Q. In January, 1904? A. Yes, sir.

Q. Do you know where this Cascaden placer is I

A. Yes, sir, I do.

Q. There was no town there in January, 1904,

was there?

A. Oh, yes, there was a town there.

Q. In 1904?

A. I was not there in 1904. In this coming Jan-

uary it will be two years.

Q. It was in January, 1905, that you came there ?

A. Yes, 1905.

Q. You know the placer mining claim known as

the second tier bench, the Cascaden placer, over

there? A. Yes, sir.

Q. Do you know Mr. Yarnell's ground?

A. Yes, sir.

Q. And No. 1 creek claim, below?

A. Yes, sir.

Q. Is that your ground ? A. Yes, sir.

Q. And the Hilty Fraction? A. Yes, sir.

Q. And the Freeman Bench? A. Yes, sir.

Q. And Two Creek Claim below and all those

claims lying below there? A. Yes, sir.
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Q. You are very familiar with all of them and the

workings on them?

A. Yes, sir; I am familiar with them.

Q. Are you one of the mining operators over

there? A. Yes, sir.

Q. Do you mine on an extensive scale, or not?

A. Yes, I work from 12 to 15 men all the time.

Q. With heavy machinery? A. Yes, sir.

Q. Are you familiar with the appearance of the

debris that comes out of the ground on those claims

there. Two Below and the bench claims?

A. Yes, sir.

Q. And the Yarnell Claim and the Freeman

bench ?

A. Yes, sir, so far as I prospected I am familiar

with it.

Q. You have seen the dumps, the stuff they have

dumped out, haven't you? A. Yes, sir.

Q. State whether or not since you have been

there extensive mining operations were going on on

One Below Discovery and on the Hilty Fraction .

Mr. HEILIG.—This seems to be going entirely

outside of the case. He has mentioned half a dozen

claims, and he is evidently trying to get some testi-

mony in regard to

—

The COURT.—When it is offered you can then ob-

ject.
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Mr. PEATT.—It is a preliminary question.

Q. Have extensive mining operations been

transacted on One Below Discovery and on the

Hilty Fraction since you liave been there?

A. Yes, sir.

Q. I will ask you to state what the fact is with

reference to large sums of money being extracted to

your knowledge ?

Mr. HEILIG.—We object as that is immaterial.

The COUET.—I think the objection ought to be

sustained.

Mr. PEATT.—I insisted upon that line of testi-

mony being admitted and the Court after argument

overruled it. I was surprised and wasn't prepared

with authorities. Witnesses told of the same thing

without objection, but when the Court's attention

was called to it, the Court ruled that the evidence

of paying mines in the vicinity even though they

were paying mines before the location of the Casca-

den, as I can prove, I will cover that time, that that

was not evidence to go to the jury bearing upon the

question that the Cascaden placer is ground that

would justify a prudent man in locating and ex-

pending his time and labor in developing. Now, I

am satisfied the Court was in error, and I ask that

that matter be seriously considered at this time,



52 John Cascaden et al.

(Testimony of Hans Stark.)

because I propose by Mr. Stark and Mr. Yarnell to

prove the general conditions in 1904 and 5, all along

there with reference to paying mines above and be-

low this ground and all around it and simply in a

general way to show that large sums of gold have

been extracted, and show that Mr. Cascaden, when

he says that he was induced to locate that by reason

of that fact largely, was justified. That that is the

only thing that justifies all prudent men, prospectors,

in locating ground and expending their time and

labor in exploring and developing it, the fact that

paying mining property of the same kind, that is

placer mining ground, has been opened before or

after his location in the immediate neighborhood.

That is the best evidence, the safest, the most satis-

fying testimony that can be produced in the absence

of dumps and shafts and the finding of the pay-

streak. There is nothing so safe.

(Argument.)

The COURT.—The Court has no doubt at all on

the question. The Court does not draw the same

conclusions from the opinions of Courts which you

have read that you draw. A great many things may

justify a prospector in making a location of a min-

ing claim, setting out his stakes, filing his notice

and going to work, that would not justify a jury in
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finding that he had made a discovery. I think your

argmnent is a very strong one in favor of justifying

a prospector in staking a claim when other mines

in that immediate and in the surrounding vicinity

have been located and pay has been found upon

them. It is the very strongest justification that

could be offered to a prospector if on adjoining

claims very rich ground has been found, very rich

pay has been found, but that is no discovery. It

falls far short of making a discovery of gold, and

even if you could show that a particular tract of

twent}^ acres is entirely surrounded by very rich

placer mines, that would not take the place of a dis-

covery, and you never could satisfy the law by show-

ing that surrounding ground is mineral ground. If

you show in this case that this particular piece of

ground was located by your client, that he set out his

stakes and marked it in compliance with the law and

filed his notice of location in compliance with the

law, and that he made a discovery of gold upon the

ground, that is sufficient. It does not aid in any

way to show that surrounding ground has gold upon

it, because, if the surrounding ground might have

gold upon it but that ground might not have any.

You cannot get title to a mining claim except by

making your discovery. I am inclined to take the

view that this testimony in relation to adjacent
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mines in this particular case is immaterial, because

you have got to make a discovery, you have got to

show a discovery. Whenever you do that and the

jury is satisfied that the showing is of sufficient gold

to justify a prudent miner in continuing his labor,

then you are entitled to a judgment.

(Argument.)

Mr. PRATT.—We contend that it is admissible

as a circumstance along with the positive testimony

of John Cascaden, and his witnesses, that he did find

gold there. There is no rubbing that out.

The COURT.—For what purpose?

Mr. PRATT.—To give credibility by circum-

stances to his conclusion. It is disputed here that

he found gold at all. Now we show that that neigh-

borhood is gold-bearing ground, immensely rich de-

posits. We have shown the character of the ex-

plorations we made and the kind of looking ground

we got. I will show that the debris coming out of

these shafts where these valuable deposits have been

found and demonstrated, is similar. I will connect

it that way. I will connect it with the configuration

of the country up there, especially in connection

with Wolf Creek. Will the Court take tliis over

night and give me a decision to-morrow morning?
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The COURT.—Yes, but I cannot see that because

there may be the same colored material coming out

of one hole that comes out of another, that that

is any proof that there is any gold in one hole where

you don't find it. If you find it your case is good

anyway.
, |

"• "5!

Here the Court take a recess until 10 o'clock to-

morrow morning.

Trial second day, October 2, 1906, 10 A. M. Jury

present.

HAVE YARNELL, a witness on behalf of the

plaintiff, after being sworn, testified as follows

:

Hirect Examination.

(By Mr. PRATT).

Q. State your name and place of residence.

A. My name is Have Yarnell, and I reside at

Clear}^ City.

Q. What is your occupation? A. Mining.

Q. For what length of time have you been en-

gaged in that line of business?

A. Since 1898.

Q. At what points?

A. In the Dawson country and on Cleary Creek.

Q. Have you been placer mining all the time?

A. Yes, sir.
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Q. Have you had any experience in the states be-

fore coming here?

A. Not in placer; some in quartz.

Q. Tn what states'?

A. Idaho and Oregon.

Q. How long did you mine in the Dawson coun-

try?

A. I commenced in 1898 and I mined until 1903.

Q. Then where did you go ?

A. I went outside for a year and came back.

Q. You came into this country then?

A. Yes, sir.

Q. When did you arrive on Cleary Creek?

A. I arrived on Cleary Creek on August 12th,

1904.

Q. Where did you go to live on Cleary Creek?

A. From the time I located I had been at Cleary

City all the time on 2 Below.

Q. Did you become interested as an owner in

any placer property in that vicinity?

A. Yes, sir.

Q. Give the description of the ground.

A. It is the upper half of 2 Below, first tier.

Q. Have you been mining there from that time

to this? A. Yes, sir.

Q. Extensively, or otherwise?
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A. Quite extensively at times. I have been min-

ing continuously during the season.

Q. Are you acquainted with the second tier, the

Cascaden Bench?

A. I know where it is situated, yes.

Q. It is right there next to you?

A. Adjoining my claim.

Q. You are substantially just as familiar with

that ground as your own?

A. With the lay of the ground, yes.

Q. What was the condition of the surface of the

Cascaden placer when you got there in August, on

August 12th, 1904, as to whether there was anybody

there?

A. I don't know of but two buildings that were

under construction.

Q. There were no completed buildings then?

A. No, there was not a completed building. I

don't think there was a completed building on the

claim.

Q. Your recollection now is that there were two

buildings in the course of construction?

A. Yes, sir.

Q. You know, of course, Avhere the main street

of Cleary City is? A. Yes, sir.

Q. How does that run with reference to your up-

per line and the Cascaden upper line?
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A. You mean in reference to the upper side line ?

Q. Your upper side line and the Cascaden lower

side line.

A. The street doesn't run parallel with the lines

of the claim.

Q. liow far below the lower side of the street

is that down creek corner post of your claim and

of our claim?

A. Below the lower side of the street?

Q. Yes.

A. Well, the lower corner stake of my claim

—

which is only the half of the claim—the upper half

—

Q. No; take that first tier of bench claims and

the down creek corner post of that and the down

creek corner post of the Cascaden, are they not iden-

tically in the same bunch of posts?

A. The downstream corner of the bench; yes.

Q. How far is that bunch of posts below the lower

side line of the street ?

A. It depends upon what you call the street;

there is Main Street as it runs through town and

follows down along the foot of the hill, and it forks

and one goes on down towards the creek like

—

Q. I mean the one that runs nearly straight down
the creek.

A. I could not say in feet, but it is down below

the street a ways.



vs. Joseph Bortolis. 59

(Testimony of Dave Yarnell.)

Q. Forty or fifty feet, something like that?

A. Well, I should judge it would be, because the

side line angles across the street, and running that

course would naturally bring it down, running five

hundred feet farther, quite a piece below the street.

Q. The side line crosses the street there at about

what point on those two claims?

A. It is only a guess on my part, as I have never

looked into it.

Q. Indicate, upon this plat, to the jury, where

these corners are.

A. (Witness referring to plat.) This is supposed

to be the street. I am quite sure that my corner

stake—I measured it last winter—is forty-eight feet

from the street, from the Eagle Saloon.

Q. Which corner stake is that; the down hill

down creek corner?

A. I am speaking of the part where this line

crosses.

Q. (Referring to plat.) Now, Mr. Yarnell, this

is down creek, remember; and there is O'Donnell's

in there. Do I understand jou to sa}^ that these

posts here (showing) are forty-eight feet from the

street, and on which side of the street are they?

A. This post here (showing) would be forty-

eight feet, according to my measurements.
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Q. Beginning up here—this is down creek—you

never measured from there up to this street"?

A. No.

Q. Now, the lower line of the Cascaden crosses

this street up here about midway, does it not, or a

little more than midway?

A. A little more than midway down.

Q. I mean the length of the claim, I mean a little

more than midway the length of the claim, it crosses

the street. A. Yes.

Q. And by the time you get up to the corner the

street is how many feet away?

A. Forty-eight feet.

Q. And what is this bench claim over here right

next to ours ? A. The Freeman Bench.

Q. Did you ever see their corner stake sitting up

here?

A. I couldn't say as I have; I have seen stakes

there, but I never examined them to see what stakes

they were.

Q. Have you had occasion to examine the exca-

vations for building along that front of the street?

A. I have been on the sidewalk and I have seen

excavating going on, and I have also seen the mate-

rial that was taken from them, because it was

dumi)ed down on my own ground—I gave them per-

mission to do that.
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Q. State to the jury just what you noticed in

reference to those excavations; the distance they

ran back from the street under the bench and the

kind of material that came out.

A. The material that came out was clear muck;

I am positive of that, because in giving them permis-

sion to dump it on my ground, I gave them permis-

sion to dump muck and nothing else, and in excavat-

ing they seemed to get nothing else but clear muck.

Q. Take up the excavations made by the Golden

Eagle people—was that the man you spoke to me

about ? A. Yes.

Q. At what part of the claun, taldng it up and

down the creek, the long way, twelve hundred and

some odd feet—at what point along the line is that

Golden Eagle with reference to the Midway, or some-

thing of that kind? Give the jury some idea where

it is.

A. Golden Eagle is something like two hundred

feet down stream from the upper end of the claim.

Q. For what distance did the Golden Eagle own-

ers or people excavate back on the bench from the

street line?

A. Well, I am only guessing; I haven't taken any

particular notice of it.

Q. Give your best estimate.

A. It is probably a building fifty or sixty feet, or

something like that.
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Q. Do you think the excavation was about that

far? A. Something near that.

Q. Tell the jury what depth of cut there was at

the rear.

A. Well, I would think it would be five or six

feet in depth at the back end.

Q. Did you go onto that excavation after it was

excavated near enough so you could look and see?

A. Only along the street; I was along the street,

I sujDpose almost ever}^ day; on one side or other of

the street, but I don't know whether I was along

that particular part there or not.

Q. State to the jury whether there was any ap-

pearance of rock there or anything other than muck

at the bottom of that excavation.

A. Well, I can't say that I saw any rock there;

I wasn't looking for any.

Q. You knew the material that was dug was

dumped on your ground and it was clear muck?

A. It was clear muck; when I say "clear muck/'

it was of a mucky nature, but there might have been

a little sand in it, Avhich \o\\ will find any place

in sinking through the muck; it is what we call

"muck" out there.

Q. What, if anything, do jow know about the

excavation made by the Reception people near

O'Donnell's?
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A. That was the same character, so far as I know,

and they dumped the material down on my ground.

Q. Was it all muck? A. Yes, sir.

Q. What distance about did they excavate in

your judgment?

A. That is a considerably longer building; I am

a poor judge of buildings, and in making an estimate

of the length of a building I might make consider-

able of a mistake.

Q. Give me the best judgment 3^ou can, as near

as you can remember.

A. That building must have been in the neighbor-

hood of seventy feet long—seventy or eighty.

Q. What was the depth of the excavation at the

rear?

A. I think that was seven or eight feet back

there; something like that.

Q. How far was that from the upper end of the

claim—about how far?

A. It would be about four hundred or four hun-

dred and fifty feet; something like that.

Q. Would not it be very close to half way from

one stake to the other? A. Oh, no.

Q. Were there any other excavations that you

know of—that you noticed particularly—along

there ?
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A. Oh, yes, there were other excavations along in

that immediate district there.

Q. Did you notice the excavation that was being

made by the 'Donnell people when it was made ?

A. Yes, I remember noticing that.

Q. How deep was that?

A. It was about the same as the Reception; pos-

sibly it ran back farther into the hill—I think it did.

Q. Is not that one hundred feet or more back in

there—about one hundred?

A. Well, I wouldn't wonder; it is pretty close to

one hundred feet along there, taking the entire build-

ing; there is a dance-hall building on the rear end

of the O 'Donnell.

Q. Is not it true and are you not aware of the

fact that the O 'Donnell is almost on our lower line,

that the front of the building is almost on the lower

line of the Cascaden? A. Yes, it is.

Q. What kind of looking stuff came from that

excavation?

A. In the rear they had some pretty heavy rock.

Q. What was the general character of the stuff?

A. What I would call "slide."

Q, Before you came to the far end of the back?

A. I took no notice of that.

Q. Did you notice the depth of the cut at the

rear of the O 'Donnell?
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A. Yes, it was eight, nine, or ten feet; something

like that.

Q. Now, as you go from the O'Donnell down

stream to our lower down creek line is not it true

that the bench widens considerably?

A. Yes, sir.

Q. About what width is the bench; what you

would call the bench? That is, I mean that part

before you come to a steeper up line. About how

wide a space is there along towards the down creek

end there that you call the bench?

A. Well, I never had any occasion to size it up

closely; I never have taken any particular notice

of it, any more than I know there is somewhat of

a flat there before the hill starts to rise ; the gradual

rise of the creek there is a rise all the way up to

when you get to a certain distance the hill rises up.

Q. There is not a very abrupt hill there?

A. When the hill starts it starts like on any other

creek but isn't steep like on the opposite side of the

creek.

Q. Part of it is a wide space or bench on the

lower part of the claim ?

A. That is what a man could call it, but still the

main valley of the creek—I should judge there is

quite a strip at the lower end.

Q. Along the lower side line ? A. Yes, sir.
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Q. Did 5^ou commence mining there at once after

you came in, August 1904.

A. No, I didn't commence at once.

Q. Or soon after ?

A. Well, I commenced that fall after the snow,

when I was able to get machinery on the ground,

Q. That is on the first tier just below us?

A. Yes, sir.

Q. And you have been mining there ever since ?

A. Yes, sir.

Q. I will ask you to state to this jury how far up

the hill you have driven your drifts—how close to

our lower side line?

Mr. HEILIG.—We object to any testimony as to

any mining operations carried on on any mining

claim other than the one in dispute.

Mr. PRATT.—That is the best and the most satis-

factory evidence in the absence of proof that a shaft

was sunk on our own ground and the paystreak dis-

covered and worked.

The COURT.—I have considered the matter over

night very carefully and I am satisfied it is no evi-

dence at all to take the place of a discovery. I think

the correct rule is laid down in Bonner vs. Meikel.

If it were a question as to the value of your mining

ground, that would be another matter, but it cer-



vs. Joseph Bortolis. 67

(Testimony of Dave Yarnell.)

tainly cannot be considered by the jury or the Court

as any evidence of discovery or in aid of discovery.

You must make a discovery on your claim separate

and apart from what is on the adjoining claims, and

the Court is disposed to hold that this character of

evidence is immaterial and to sustain the objection to

it for that reason.

Mr. PRATT.—We except.

Q. (Mr. PRATT.) Mr. Yarnell, were you living

in that country when mining operations were carried

on on Discovery and the bench on the right limit ?

A. Yes, sir.

Q. Do you know, of your own knowledge, any-

thing about the finding of a coarse run of gold on

the bench off Discovery? A. Yes, sir.

Q. Do you know anything about any efforts of

mining men to trace that down the creek?

Mr. HEILIG.—We make the same objection, that

it is immaterial to show mining operations carried on

on Discovery claim, which is down the hill a thousand

feet and up the hill probably a thousand feet from

this ground in controversy.

The COURT.—If this is for the same purpose, the

Court will sustain the objection.

Mr. PRATT.—I presented to you authorities that

mining men could testify that certain indications of
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colors were found on adjacent claims and that the

same indications of colors were found upon the claim

in controversy^ This is the same class of testimony

exactly. I propose to prove by this witness, and

have done it, that that coarse run of gold was found

on Discovery bench; that they have explored for it

below between that and our ground and have failed to

find it ; that they have explored for it below our claim

and have found it; and that, for that reason, in the

opinion of mining men, the probabilities are that it

passed across the Cascaden placer.

The COURT.—The Court understands the situa-

tion clearly, and if you had dug a hole and found it,

the jury would certainly be justified in saying that

that was sufficient; but merely because you have

some theory in relation to paystreaks on other claims

and have a theory that one of those j)aystreaks goes

through your claims—that is no evidence of discov-

ery.

Mr. PRATT.—You are going to instruct this jury

that if Mr. Cascaden discovered gold in some quan-

tity, or any quantity, there on his ground and by

reason of all the surrounding circumstances in con-

nectibn with the finding of that gold was justified, as

a prudent man, in spending his time and money on

that, in the development of it, that he then made a
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A^alid discovery. I have shown that he was in posses-

sion of the very facts I am asking this witness about.

The COURT.—You may consider that as an offer

if you desire, and the Court will sustain the objection

to it, because the Court is satisfied that that is not the

law; the Court is satisfied that you cannot establish

a discovery in an}^ such way as that.

Mr. PEATT.—I am not trying to.

The COURT.—You are trying to bolster up the

evidence of John Cascaden that he found gold and

made a discovery on this claim.

Mr. PRATT.—And all these other witnesses.

The COURT.—Yes ; but the Court holds that it is

wholly innnaterial and not competent. The Court

rules against you.

(Argument.)

Q. (Mr. PRATT.) Mr. Yarnell, assuming that

John Cascaden located this ground in January, and

in April and May, 1904, found prospects of gold on

the Cascaden bench ; and knowing of the other loca-

tions in the immediate neighborhood and of the min-

ing operations above him and below on the same

creek, on the same side of the creek; knowing that

the paj^streak crossed the creek from the left limit to

the right, about one thousand or fifteen hundred feet
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above him ; knowing that he discovered gold in quan-

tities of from one cent to three cents upon his own

ground, while mining upon the creek claim No. 2

Above Discovery, just below the Cascaden; what

would you say, as a mining man, as to whether he, as

a i5rudent man or miner, was justified in locating that

ground as a placer mining claim and giving his time

and labor in its development?

Mr. HEILIG.—We object to the question as

purely hypothetical and as not a competent question,

imder the circumstances of the case, to put to the wit-

ness; the answer to which would be immaterial and

not based on the evidence in the case; and for the

reason that it is too indefinite, if it were a proper

question on which to base a lijqDothetical question.

The COURT.—The objection will be overruled;

he may answer the question.

A. Well, a man is justified in staking that ground

and sinking a hole ; I think anybody was at that time.

Q. (Mr. PRATT.) What do you say as to

whether or not the present owners now and hereto-

fore have been—whether or not they now are and

heretofore have been justified in sinking holes, or at-

tempting to sink holes, to bedrock and spending time

and money on exploiting and exploring that bench up

there ?
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Mr. HEILIG.—I make the same objections to that.

The COURT.—That objection is sustained; the

Court discovers quite a wide difference, Mr. Pratt.

Mr. PRATT.—We except.

Q. (Mr. PRATT.) In your judgment as a min-

ing man, from what you know of the ground and

what you have seen of the development work, what

you know of the prospects of gokl that have been

found in those holes and upon the ground, would you

say that an ordinarily prudent mining man would

be justified in sinking a shaft on it to bedrock, with

the expectation of finding a paystreak of gold there ?

Mr. HEILIC—We object to that as calling for

the opinion of the witness, and it has not been shown

what gold has been found in these shafts.

Mr. PRATT.—This is expert evidence with refer-

ence to this very ground. It has not been demon-

strated that there is a paystreak there, but here is a

man who is familiar with all the workings up and

down that creek; he is mining right below there, in

the immediate vicinity; and his opinion is valuable

to this jury, and his evidence as an expert, under the

circumstances, as to whether we would be justified in

sinking a shaft there with the expectation of finding

the paystreak.
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The COURT.—The objection will be sustained.

It is not a question whether you are justified now,

from all the surrounding circumstances in this vicin-

ity, in sinking a shaft; the question before this jury

is whether j^ou made a discovery on this ground, and

that is not a question for experts to testify to, but it

is a question of fact: Did you find it? If you did,

that is all that is necessary in this case ; if you did not,

all the expert testimony of people who viewed the

surrounding shafts or adjoining claims would not

supply the fact. That is the position that the Court

takes ; the Court does not want to hear you any fur-

ther on that.

Mr. PRATT.—Plaintiffs except to the ruling.

Q. (Mr. PRATT.) You know those two Bor-

telis cabins down there!

A. I doubt whether I could go out there and

point them out to a man or not. I remember when

he built them; I saw the buildings built.

Q. When was that?

A. He put them up in the winter 1904-1905.

Q. What was the reasonable rental value of the

surface of the ground that he used there, from that

time up to this, per front foot?

A. Well, I am not posted upon that kind of busi-

ness and I would not care to express my opinion.
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Q. Do you know what is charged per front foot on

the other side of the street, on your own ground ?

A. I know what I have charged some people.

Q. How much per front foot?

Mr. HEILIG.—I object to him testifying to con-

tracts which he has made with people on another min-

ing claim for the use of the surface of the ground.

The COURT.—If it is immediately adjoining and

the circumstances are similar, I think it would be

competent.

Q. (Mr. PRATT.) How much per front foot on

the lower side of the street?

A. In those leases that I have given I set no price

myself ; they came to me for the leases and asked for

it, and I asked them what they were willing to pay for

it and it was just a flat rental that I made with them

at so much a year.

Q. How much per year?

A. There is a hundred feet that they are paying

twenty-five dollars a month for by the year, that is,

at the rate of twenty-five dollars a month.

Q. For the one hundred front feet?

A. Yes, sir.

Q. How about the others?

A. Well, another—I don't know the exact width

of it, but it is where Downing and Gardener are lo-
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cated—R. H. Miller now—and they pay a hundred

and fifty dollars a year for that.

Q. That is on the opposite side of the street %

A. Yes.

Q. That is on the Cascaden bench partly and runs

rip^ht across tlie line ; the house sits right across the

line?

A. I think most of their building is on my

ground; the rear of it might be on the Cascaden

bench—it couldn't be over two or three feet on the

Cascaden.

Q. How much front have they got?

A. I think something like sixty feet.

Q. From your knowledge of the surface rights

there and their value, would a dollar a front foot be

out of the ^vay on the opposite side of the street?

A. I couldn't give you evidence on that; I have

never looked into that and I am not posted on wdiat

the value of property is; I couldn't tell the amount

this minute and wliat any of those buildings sold for

that those people have sold. If a building is valuable

and a man can do business in it and make a large

profit, he could pay a large rental; but if he is not

making any profit, he couldn't pay much rent. I

haven't looked into it to be able to testify to that; I

don't know^ whether these people are making a dollar

or going behind.
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Mr. PEATT.—That is all.

Mr. HEILIG.—No questions.

Mr. PRATT.—I offered j^esterday an option con-

tract with a man named Sorenson, and I think I had

better offer it formally to have it marked for identifi-

cation, so that, if a record is ever made up

—

Mr. HEILIG.—We object to the offer, as the

Court has already passed upon that.

The COURT.—Objection sustained.

Mr. PRATT.—I want it marked for identification.

The COURT.—It may be marked for identifica-

tion. What is the objection to it?

Mr. HEILIG.—It is objected to as being a writing

entered into by the plaintiffs with a third party, a

year or more after the commencement of this action,

and two years and a half nearly after they claim to

have made the location of this alleged mining claim,

and as being made in the absence and without the

knowledge of the defendant, and therefore not bind-

ing upon him; and further as being a self-serving

declaration, and as being utterly immaterial to the

issues in this case.

The COURT.—Objection sustained. It may be

marked for identification.
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Mr. PRATT.—Plaintiff excepts.

(Marked for identification as ''Plaintiff's Exhibit

1 for identification.")

Mr. PRATT.—If the Court will permit me to in-

troduce evidence byMr. Stark out of order, we will

rest.

Tlic COURT.—Is there any objection to that, Mr.

Ileilig?

Mr. IIEILIG.—I think not.

The COURT.—Very well. Proceed.

Mr. PRATT.—Then, we rest.

Plaintiff rests.

Mr. HEILIG.—The first witness called on behalf

of the defendant is Joseph Debolis. (Reads from

record pursuant to stipulation. "Joseph Debolis,

a witness on behalf of the defendant, being first duly

sw^orn, testified as follows:—(Mr. HEILIG.) State

wdiat experience you have had as a placer miner.

(Answer.) Since 1898."

Mr. PRATT.—We object to the testimony of that

witness and other witnesses on behalf of the defend-

ant.

The COURT.—What is the ground of your objec-

tion ?
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Mr. PEATT.—The ground of the objection is this.

This case has been twice tried and the Court has

heard the testimony and is reasonably familiar, no

doubt, with it. The Court knows that the defendant,

at neither trial, offered any evidence, oral or docu-

mentar}^, of any kind showing, or tending to show,

any entry of this ground under the townsite or any

other of the land laws of the United States ; and now

at this time I ask the Court to enforce the rule as to

the order of proof, for this reason. The Court hav-

ing heard the case twice, and knowing that no such

testimony was introduced in these two trials, and

having a right to assume that none such will be

offered at this, ought not, under this objection, to let

that all be read and strike it out on motion. The

Court is in possession of such facts in relation to the

evidence that will be produced by the defendant, that

it will be justified and ought to enforce the technical

rule as to the order of proof, which in this case would

be evidence of a survey of the outer boundaries of

that townsite ; of an application to enter, accompany-

ing the survey, and transmitted to the Surveyor Gen-

eral of this district, followed by a transmission of

those papers to the Secretary of the Interior, and the

ai)pointment by the Secretary of the Interior of a

trustee, and of the entry of the townsite by the trus-

tee ; and also it should be followed by an application
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to enter, and the forwarding of the survey, together

with a dollar and twenty-five cents an acre for the

ground, that goes to the Surveyor General. My ob-

jection to this testimony is that it is immaterial, ir-

relevant, and incompetent, and is not in accordance

with the rules of evidence referring to the order of

proof.

(Argument.)

The COURT.—I know all about that townsite law

and the steps that have to be taken. Do I under-

stand you to say that those steps have to be taken?

Mr. PRATT.—Yes.

The COURT.—Can this suit be maintained or this

defense made by the defendant without taking those

steps?

Mr. PRATT.—Certainly not.

The COURT.—That is the question then.

Mr. PRATT.—Yes.
(Argument.)

The COURT.—The two cases that you have cited

amount to this and nothing more ; that a valid mining

location is a superior right to that which is claimed

by one who merely squats upon the town lot with-

out connecting himself in any way with the Govern-

ment title. I think that is the correct rule, and that
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is the rule that I extract from what you have read

from those two cases and from my remembrance of

them. Those two cases arose between a mining claim-

ant and a townsite or town lot claimant over ground

that was conceded mining ground. If it were con-

ceded here that this is mining ground, if there were

no controversy over that, that would be the rule here

;

but that is where the difficulty is. There is a con-

troversy over it; the controversy arises at the very

beginning of the situation here, and not, as it did

in those two cases, after patent. I take this to be

the rule in relation to town lots on the public domain.

There are two rules; one rule is, that one who settles

upon a lot on a valid placer mining location is a

trespasser; but one who settles upon the public do-

main, not upon a valid placer mining location, is

not a trespasser. A town lot occupant has an equal

right with a mining locator to go upon the public do-

main and make a settlement, His rights are re-

spected by the law and protected by the law. If it

is mineral ground, and that question is raised and it

is shown to be mineral ground, the town lot occu-

pant takes subject to the mineral right. There is

no question about that. That is the question here:

Is this mineral ground? That is the very question

before this jury. If you establish to the satisfaction

of this jury, by a fair preponderance of the testi-
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mony, that you staked this ground, marked its boun-

daries so that they could be readily traced, filed your

notice of location within the proper time, and made

a discovery of mineral upon the ground under such

circumstances and in such manner as to constitute

a discovery, then it is your property. But, until you

do that, the town lot locator has an equal right with

you and is not a trespasser. He becomes a tres-

passer upon your proving those things to the satis-

faction of the jur}^, but not until then; and the sole

question, it seems to me, in controversy in this case

is one of discovery, and whenever that is determined

and settled to the satisfaction of the jury they shall

determine the case.

(Argument.)

The COURT.—The objection will be overruled and

the evidence allowed to be introduced.

Mr. PRATT.—We except.

(Here the Court takes a recess until October 2,

1906, at 1:30 P. M.)
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Afternoon session, 2d day, October 2, 1906, 1:30

P.M.

Jury present.

DAVE YARNELL, a witness on behalf of plain-

tiff, recalled, testified as follows

:

Direct Examination.

(By Mr. PRATT).

Q. Do you know where the workings were this

spring and summer on the Cascaden'?

A. Yes, sir.

Q. Have you been to the dump yourself?

A. I was there once.

Q. Where was that dump with reference to the

buildings ?

A. It was between the Northern Saloon and

—

I don't know the name of the other place.

Q. Another saloon?

A. Yes, a little saloon. I forget the name of it.

I don't know as I ever noticed the name of it.

Q. How close was the shaft to the rear corner of

the smaller saloon?

A. It must have been within 15 feet of it.

Q. Do those buildings there interfere with min-

ing operations on the dump?

A. It depends on how much they do. I don't

think it interfered with sinking that hole as deep

as it was.

Q. But if there had been anything like mining

operations it would have done so.
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A. If there was a paystreak through there, to

work that paystreak out those buildings would un-

doubtedly be in the way. A man requires room to

work a paystreak.

Q. Do you know as a matter of fact that those les-

sees had trouble with the people there %

A. Yes, sir; I know that they had some trouble

Avitli them.

Q. Didn't that trouble partially grow out of the

fact that their dump run right against the corner

of the small saloon?

A. I couldn't say as to that as to what caused

it, whether that had anything to do with it or not,

I never heard that raised.

Q. They had plenty of controversy and jangle in

the matter when they were at work.

A. I couldn't say how much they had or whether

they had any or not. I know they were arrested

for being trespassers at one time; that I know.

Q. Thrown into jail? A. Yes, sir.

Q. Did you look into that shaft?

A. I did once, but that was before they were

through work.

Q. How deep did it appear to be at that time?

A. I judge 25 or 30 feet. They told me at that

time it was 30 feet. I asked Ben Holmes how deep

it was and he said 30 feet.
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Q. What was the expense of putting down a hole

of that size at that time per foot?

A. I think it will cost eight or ten dollars a foot

to sink a shaft.

Mr. PRATT.—Cross-examine.

Cross-examination.

(By Mr. HEILIG).

Q. You were a witness in that case, were you not ?

A. Which case is that f

Q. That you were talking about, when somebody

was arrested there.

A. For trespass*?

Q. Yes. A. Yes, I was a witness.

Q. Who was the* complaining witness in that

case? Do you know who brought the suit?

A. Wasn't it that man there in the Cleary Hotel

or Bismark, as they call it ?

Q. Gross, was it? A. Gross, I think so.

Q. Do you know what the scrap was about?

A. It was about a lot, I understand.

Q. What was the trouble about the lot?

A. Gross claimed that he owned the lot. He

had bought it from a party who had located it and

built a cabin and the cabin had burned down.

Q. And somebody had jumped the lot?
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A. That was what he elanned; that they had

jumped the lot.

Q. That was what the scrap was about?

A. I suppose so.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

HANS STARK, a witness for plaintiff, recalled,

testified on behalf of plaintiff, as follows:

Direct Examination.

(By Mr. PRATT).

Q. I believe you testified that you have been in

the mining business a long time.

A. Yes, sir.

Q. How long here in Alaska, did you say?

A. Sixteen years.

Q. And you have lived over there on 1 Below

since January, 1905?

A. Yes, sir, 1 Below.

Q. Are you particularly familiar Avith Discovery

Bench and the Hilty Fraction?

A. Yes, sir.

Q. What is the fact about large sums of placer

gold having been taken from those two claims?

Mr. HEILIG.—We object for the reasons here-

tofore stated.
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Q. Have you been interested in the Hilty Frac-

tion? A. Yes, sir.

Q. And in 1 Below?

A. Yes, sir, and in the Freeman Bench.

Q. And the Freeman Bench? A. Yes, sir.

Q. That laps over and is just up stream from

the Cascaden, is it not? A. Yes, sir.

Q. State whether or not you and your associates

have carried on mining upon a large scale upon the

Freeman Bench.

A. Not on the Freeman Bench. We only worked

the Hilty Fraction.

Q. Have you not prosecuted mining operations

quite extensively upon the Freeman, on a part of it ?

A. No; this was done before we bought in.

Q. You are familiar with the workings and the

result of the workings on the creek below the Cas-

caden, are you not, and in the benches?

A. Yes, sir.

Q. Do you know about what has been mined

there ?

Mr. HEILIG.—We object to any further interro-

gation in regard to the creek claims.

The COURT.—Is it for the same purpose?
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Mr. PRATT,—I want to show generally that he

knows. It leads up to another question that I am

coming to.

The COURT.—Objection sustained.

(Plaintiff excepts.)

Q. You are thoroughly familiar, are you not, with

the ground embraced in the Cascaden, which is the

second bench off of 2 Below Discovery.

A. I know the bench, but I know nothing about

the ground. I was not there at the time it was pros-

pected.

Q. You know the lay'?

A. I know the lay of the claim.

Q. And its relation to other paying claims ?

A. To other paying claims.

Q. You know about the Yarnell, and all about

the workings there?

A. Yes, I know what he got and what they got,

that is, the work so far.

Q. Does the Hilty Fraction come down creek as

far as the upper end of the Cascaden?

A. Yes, sir; it is right at the line, a square line

across. First come the creek claim, then comes the

Hilty Fraction, then comes the Freeman Bench.

Q. Mr. Stark, suppose that Mr. Cascaden in 1904

in January staked out that claim, and in April and

May went up there and panned in the gulch and got
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small i3rosi3ects, and afterwards went up a little

higher and sunk a hole with wood fires 4 feet to what

he supposed was bedrock, some rock at least, and

panned there frequently, and found one and two

cents and as high as probably three or four cents in

the pan, do you consider as a miner, as a mining

man, that he was justified in locating that ground

as a mining claim and justified in expending time

and labor in develox3ing it then and since?

Mr. HEILIG.—We object to that as calling for

a conclusion of the witness based on statements of

fact which are not borne out by the evidence, and

this is a matter for the jury to determine from the

facts and not from the opinion of the witness, who

claims to have no knowledge in regard to the actual

facts in the case.

The COURT.—Objection overruled. He may state

whether he thinks that the finding of that much

gold w^ould justify a man in continuing his explora-

tions.
. '..y.iJiiiMB

A. I would consider that a good prospect.

Q. Would you consider that sufficient to justify

an ordinarily prudent person in locating it as min-

ing ground?
..,;... ,:i

A. It is sufficient for any miner to go on and do

some more work*
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Q. In coming to that conclusion, do you or do

you not base it solely upon the fact of his finding

some small prospects, or do you also take into con-

sideration its situation with reference to other

known pa.ying mines?

A. I don't understand you, I don't think.

Q. Read the question.

(Question read.)

A. A miner if he locates a claim he always has

got something to go by. This is a small prospect.

It is enough for any miner to start in on it, and,

if the surrounding ground is paying ground there,

this will help to develop his own ground more.

Q. Well, then, if it be a fact that Mr. Cascaden

knew at the time of his location of the result of work

upon Discovery and Discovery Bench, and the Hilty

Fraction, in your judgment as a miner would that

have any influence in causing a prudent man to lo-

cate that ground as mining ground?

Mr. HEILIG.—^We object as trying to base the

conclusion of the witness upon discoveries made in

other mining claims, and that is not the basis of

proof of discovery upon this claim.

The COURT.—Objection sustained.

Mr. PRATT.—We except.
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Q. Will you explain to this jury in a general way

the lay of that valley commencing up at Wolf Creek

until you get down to the Cascaden?

A. The lay of the valley?

Q. The lay of the ground.

Mr. HEILIG.—We object to that as entering into

a speculative matter based purely upon theory, that

because of the configuration of the ground the wit-

ness is competent to testify that there was a dis-

covery made upon this claim; that is not competent

evidence to prove discovery upon this claim.

Mr. PRATT.—Is it not admissible if I can show

that there was something in the configuration of the

valley with reference to Wolf Creek that might in-

fluence Mr. Cascaden in making this location ?

The COURT.—If he made the location, there is no

question about that. The only question now is

whether or not he has made a discovery, and the con-

figuration of the country around there and what is

on the adjoining claims, has been often held by this

Court to be immaterial. Objection sustained.

Mr. PRATT.—We except.

Q. Were you in the town when they were excavat-

ing for buildings along Frost street?

A. Yes, that was last year there.
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Q. Did you notice the debris that the}^ were cart-

ing off? A. Yes.

Q. What was it? A. Moss and muck.

Q. Did you notice how far back from the street

line some of those excavations extended ?

A. I didn't look close, but probably they extended

back about 150 feet I would think, some of them.

Q. That is O'Donnell's? A. Yes, sir.

Q. And the Reception ? A. Yes, sir.

Q. They run back a considerable distance?

A. Yes, sir.

Mr. PRATT.—You ma,y cross-examine.

Mr. HEILIG.—No questions.

A JUROR.—Q. Do you know where Mr. Casca-

den dug this hole in this gulch?

A. No, I do not. I saw one hole last year sunk

hy a fellow named Hanlon. They were around there

at the time he siuik this hole. This was right below

the street, where the street is now.

Q. I had reference to the first holes that were dug,

the 4-foot holes.

A. I don't know where they were.

Q. (Continuing.) Near the water hole.

A. I don't know where that was at all.

Q. You don't know how far that was from the

excavations made for the buildings?
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A. No, I never knew that.

The JUROR.—That is all.

Mr. PRATT.—We rest.

Plaintiff rests.

Plaintiffs' Identification No. 1.

OPTION TO PURCHASE MINING GROUND.
This option to purchase, made and entered into by

and between John Cascaden, John Bernstein, Louis

K. Pratt and Carl M. Johansen, owners hereinafter

referred to as parties of the first part, and Neil M.

Sorenson of Cleary City, hereinafter called the party

of the second part,

Witnesseth: That, whereas, the first parties are

the owners of about twenty (20) acres of placer min-

ing ground commonly known as the Cascaden Placer,

situate on the Second Tier of Benches, Right Limit,

and opposite to No. 2 Below Discovery on Cleary

Creek in the Fairbanks Recording District in the

Territory and District of Alaska, and the second

party desires an option to purchase a portion of the

said placer mining ground, to wit: Three hundred

(300) feet up and down stream by the width of the

claim off the up creek or southerly end of said placer

ground, and has proposed to the first parties to pur-

chase the same for the sum of nine thousand ($9,000)

dollars, three thousand ($3,000) dollars thereof to be
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paid on or before the first day of October, 1906, and

the remaining six thousand ($6,000) dollars on or

before the first day of July, 1907.

It is therefore mutually agreed that the said second

party may have the said option upon the terms de-

scribed, but that time shall be the essence of this con-

tract, and if the said sum of $3,000 is not paid on or

before the first day of October, 1906, then all rights

hereunder shall be forfeited and this contract be at

an end ; further, that if the said $3,000 is paid on or

before the date mentioned but the remaining $6,000

be not paid on or before the first day of July, 1907,

then the rights of the second part}^ shall become for-

feited, and he shall also forfeit the said payment of

$3,000. If, however, the said second party makes

the payments as hereinbefore provided, the first par-

ties agree immediately upon demand to make him a

good and sufficient quitclaim deed for the said three

hundred feet by the width of the claim, as more fully

described above.

It is further understood that whereas, on the 2d

day of March, 1906, the first parties entered into a

mining lease with John H. Crowley and Benj. L.

Holmes for the first two hundred and fifty (250)

feet commencing at the southerly end line of the said

Cascaden placer, which is included in the said three

hundred feet, for which this option is given, said

lease extending from the date thereof to the first
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day of October, 1908, with a royalty of 25% to the

first parties herein, and the lessors therein, which

said lease also contained a provision that the first

parties would, under certain conditions, therein set

forth, execute and deliver to the said John H. Crow-

ley and Benj. M. Holmes a further lease of fifty (50)

feet adjoining the said two hundred and fifty (250)

feet upon the same terms, and an undivided (i/o) one-

half interest in and to said lease since its execution

having been with the consent of the lessors therein,

assigned by the said John H. Crowley to the said

Benj. L. Holmes, and by the latter to said Neil M.

Sorenson, reference to which mining lease and con-

tract for details being hereby made, it is understood

and agreed with the lessors in the said lease and the

first parties that they shall not be prejudiced in any

manner in the collection of royalty under the said

lease until the right of the said Neil M. Sorenson to

the deed of said mining property from first parties

shall fully accrue by reason of second party having

been paid the said sum of $9,000 as provided for

above in this ox3tion contract.

It is further understood and agreed that until the

second party's right to the deed to said 300 feet shall

fully accrue, the first parties have and retain full

power and authority as now exercised and claimed by

them, to the surface of the ground and may lease the

same as they now are doing and propose to do, pro-
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vided the first parties are not to make leases of sur-

face rights in such manner as to interfere with good

faith mining operations by the said Benj. L. Holmes

and Neil M. Sorenson, under their said lease, nor with

similar mining explorations by the said Neil M. Sor-

enson, under this option contract, it being fully un-

derstood and agreed that the royalty and surface

rights herein mentioned shall cease whenever the

said Neil M. Sorenson shall have paid said sum

of nine thousand ($9,000) dollars if paid on or before

the dates above mentioned.

In witness whereof we have hereunto signed our

names this 4th day of June, 1906.

JOHN CASCADEN.

JOHN BERNSTEIN.

CAEL M. JOHANSON.
By LOUIS K. PRATT,

Their Attorney in Fact.

LOUIS K. PRATT.

NEIL SORENSON.

Witness

:

MRS. M. ECKERT.

J. J. ROGERS.

[Endorsements] : Copj^ Duplicate, No. 259. In

the District Court, Territory of Alaska, Third Di-

vision. Cascaden et al., vs. Neil M. Sorenson. Op-

tion to Purchase Mining Ground. No. 259. Casca-

den et al vs. Bartolis. Plaintiffs' Identification No.
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1. Filed in the District Court, Territory of Alaska,

Third Division, Oct. 2, 1906. E. J. Stier, Clerk. By

E. A. Henderson, Deputj^

Pursuant to stipulation of attorneys for respective

parties plaintiff and defendant on file in this action,

Mr. Heilig here read, as a part of the defendant's

case, the testimony given on the last previous trial

of this case, which testimony is fully set forth in the

printed record on writ of error to U. S. District

Court for the Territory of Alaska, in this case, num-

bered 1259 of the United States Circuit Court of Ap-

peals for the Ninth Circuit ; beginning with the tes-

timony of Joseph Diebolis at the middle of page 149

of said printed record and from thence to and inclu-

sive of the words "Mr. Heilig: That is all" at the

middle of page 197 of said printed record.

The COURT.—Is the ease closed on both sides ?

Mr. HEILIG.—Yes.

Mr. PEATT.—Yes.
The cause was argued by respective attorneys and

submitted and thereupon the Court instructed the

jury as follows

:

[Title of Court and Cause.]

Instructions of Court to Jury.

Gentlemen of the Jury:

1st. This is an action in ejectment wherein the

plaintiffs sue to recover from the defendant the pos-
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session of lot number thirty-three in block number

one, together with a log cabin thereon situate and the

south sixteen feet by thirty feet in depth fronting

on First Avenue of lot number forty-five in block

number two, together with the cabins situate thereon,

all in the town commonly known as Gates City in the

Fairbanks Recording District, Territory of Alaska,

as said lots and blocks appear on the plat of said town

prepared by R. A. Jackson, C. E., on January 19,

1905, and introduced in evidence in this case. The

plaintiffs in their complaint say that they are and at

all times since April 15, 1904, were in the possession

and the owners in fee of the ground embraced in the

said lots and parts of lots and of the cabins on the

same as against all persons other than the United

States, and to prove such ownership have sub-

mitted evidence to show the location of a valid

placer mining claim made by the plaintiff John Cas-

caden on Januarj^ 5, 1904, embracing the ground in

dispute, and subsequent conveyance of interests in

the said placer mining claim to the other plaintiffs

;

said placer location being known as Hillside or

second tier bench claim off number Two Below Dis-

covery, right limit, on Cleary Creek in the said dis-

trict and territory. The defendant by his answer de-

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]

nies the claims of the plaintiffs and admits that in

J
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September, 1904, lie went upon the lot and part of lot

described in plaintiffs' complaint and built the cabin

described therein and has since occupied and pos-

sessed the same and claims the right to use, occupy,

and possess the same by reason of such use and occu-

pation, and alleges that the ground was at the time of

his entry a portion of the unoccupied and unappro-

priated public domain of the United States, and also

claims to possess, use, and occupy the same under

the townsite laws of the United States,

2d. You are instructed that whenever a citizen of

the United States shall make a placer mining location

upon the unoccupied and unappropriated public

lands of the United States, and shall comply with

the essential requirements of the United States min-

ing law in locating such placer mining claim; that

the land included within the exterior boundaries of

said placer mining location is thereby segregated

from the public domain and becomes the property of

the locator, and that he is thereafter, and so long as

he shall continue to do the annual assessment work

in compliance with the United States Statutes, re-

garded as the owner of such placer mining claim to

the same extent as if he held a patent therefor from

the United States. And in this case if you shall

find from a preponderance of the testimony that the

plaintiff, John Cascaden, made a valid location of the

said placer mining claim in January and spring of
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1904, and since said date and since said valid location

the other plaintiffs have become part owners thereof

b}^ deed, and that after the date of said valid location

in September, 1904, this defendant went within the

exterior boundaries of the said placer mining claim

without permission of the locators and owners, and

erected thereon the log cabin described in the com-

plaint, and asserted a right or claim to the possession

thereof in himself under the townsite laws of the

United States or by mere use and occupation thereof,

then I instruct you that your verdict should be for

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]

the plaintiffs for the possession of the said lots and

cabins, and a reasonable rental value thereof as

shown by the testimony.

3d. You are instructed that the burden of proof

is upon the j)laintiffs to show that they have the

right to the possession of this ground; the burden

is upon them to show that John Cascaden, at the time

and place mentioned in the complaint located this

ground as a placer mining claim, and that he com-

plied with the United States Statutes in all the es-

sential elements required to make a valid mining

location. J

4th. To make a valid location of a placer mining

claim in Alaska, the locator must do and perform at

least three essential and necessary acts; 1. He must

so mark the boundaries of his location either by
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stakes or other permanent and visible monuments,

that the boundaries thereof can be readily traced ; 2.

He must within ninety days after making the dis-

covery of the claims record a notice of location there-

of in the office of the Commissioner and recorder in

and for the precinct in which the claim is located, in

which he shall describe the claim with reasonable

certainty; and 3. He must make a discovery of

gold or other mineral upon the ground included with-

in his claim. If you shall find from a fair pre-

ponderance of the evidence in this case that the

placer mining claim in dispute was located by John

Cascaden on or about January 5, 1904, and was

staked and marked by him on that day so that its

boundaries could be readily traced, and thereafter

and within ninety days he caused a notice of the loca-

tion thereof to be filed and recorded in the office of

the recorder in the precinct in which such claim was

located, but that no discovery of gold was made there-

on until the latter part of April or the first part

of May, 1904, but before any intervening rights had

attached to the ground, and that then the said Cas-

caden did make a discovery of gold or other mineral

on the claim as hereinafter defined to you, then you

are instructed that the location would be valid after

the date of the discovery, if a discovery was made

at that time.

[Given Oct. 2, 1906—JAMES WICKERSHAM,
Judge.]
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5th. You are instructed that the legal life of a

placer mining claim in Alaska begins with the dis-

covery by the locator of gold or other valuable min-

eral thereon. Though a locator may so mark a tract

of ground on the public domain containing twenty

acres or less, by setting stakes or other monuments,

or otherwise so marking the boundaries thereof that

they can be readily traced, and shall within ninety

days thereafter file for record and cause to be re-

corded in the office of the commissioner and recorder

in the precinct in which such claim is located, a notice

describing his said claim, still both such marking

and recording do not legally constitute a valid min-

ing location—it does not become such a legal and

valid location as to segregate the ground and reserve

it for mining purposes until the discovery of gold

or other mineral thereon.

6th. What is ''discovery"? What finding of

mineral on a placer mining claim is sufficient to sat-

isfy that clause of the statute which provides that

''no location of a mining claim shall be made until

the discovery of the mineral within the limits of the

claim located.
'

' Where mineral has been found upon

a placer mining claim and the evidence thereof is

of such a character that a person of ordinary pru-

dence not necessarily a skilled miner would be justi-

fied in the further expenditure of his labor and

means, with a reasonable prospect of success, in de-

i
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\^loping a mine thereon, the requirements of the stat-

ute have been met. To hold otherwise would tend

to make of little avail, if not entirely nugatory, that

provision of the law whereby '*all valuable min-

eral deposits in lands belonging to the United States

.... are .... described to be free and open to

exploration and purchase."

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in

seeking for mineral thereon. The question should

not be left to his arbitrary will or statement, but the

facts which are within the observation of the dis-

[Given Oct. 2, 1906—JAMES WICKERSHAM,
Judge.]

coverer, and which induce him to locate should be

such as to justify a man of ordinary prudence not

necessarily a skilled miner, in the expenditure of his

time and money in the development of the property.

Mere slight indications of the existence of mineral in

the ground, a mere possibility that it contains gold,

is not enough to justify a prudent person in the ex-

penditure of money and labor in its exploration.

There must be such a discovery of mineral on the

claim as to satisfy you that an ordinarily prudent

man, not necessarily a miner, would be justified in

expending his time and labor thereon in the develop-

ment of the property ; and unless you are so satisfied,
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in this case by a fair preponderance of the evidence

you should find a verdict for the defendant.

In this case, gentlemen of the jury, before the

plaintiffs are entitled to a verdict from you in their

favor they must prove to your satisfaction by a fair

preponderance of the evidence that at the time of the

location of the placer mining claim by John Casca-

den (1) he marked the location with stakes or other

permanent monuments so that its boundaries could

be readily traced, (2) that within ninety days after

such discovery of the claim he filed a notice of loca-

tion in the office of the commissioner and recorder

in the precinct where the claim lies, describing the

claim, and (3) that prior to the date of bringing this

action, to wit, March 20th, 1905, he or his co-owners

or their employees for them made such a discovery

and finding of gold thereon as would justify an ordi-

narily prudent person in expending labor thereon in

further development of the mine.

And you are instructed that unless you do find

each of these three essential elements by a fair pre-

ponderance of the evidence in this case, you should

find a verdict for the defendant, but if you shall find

that the plaintiffs have established each of these

three elements by a fair preponderance of the evi-

dence you should find a verdict for the plaintiffs.

You are instructed that evidence of mining, exten-

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]
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sive or otherwise or of the value of gold deposits, on

other and adjacent claims, must not be accepted by

you as evidence of a discovery on the plaintiff's claim.

Such knowledge might have justified the plaintiff,

Cascaden, in locating the ground in dispute in the

hope that it, too, contained gold, but such facts are

not evidence of the existence of gold on the claim in

dispute. The proofs of discovery must be such as

to establish the fact of finding mineral on the claim

in dispute, within its outer boundaries ; it must be a

finding of mineral in fact, and not in theory ; and the

mineral found must be in such quantity and found

under such circiunstances and conditions as would

justify a man of ordinary prudence, not necessarily

a skilled miner, in the further expenditure of his

time and money in further work and labor in develop-

ing the claim: If plaintiff, Cascaden, or any of

plaintiff's employees, did so find mineral on that

claim to that extent, it is sufficient to constitute a

discovery, and you should so find. But proof of

finding gold in large or small quantities on other

claims is not evidence of a discovery on the claim

in dispute and you should not so consider it.

7th. You are instructed that the owners of a

valid placer mining claim may make any use or

disposition of the surface of their claim that they

see fit to make, and they would have the lawful right

to lease any part of the surface within their bound-



104 John Cascaden et al.

aries, not necessary for the working of tlie mine, for

residence or business purposes, and such leasing

would in no wise affect the validity of such mining

location. If, therefore^ you find from a fair pre-

ponderance of the testimony that the plaintiffs are

the owners of a valid mining location as described

above, within which the cabins claimed by defendant

are situated and that plaintiffs have heretofore

leased portions of said placer mining claim to others

that fact does not make against the title or owner-

ship of the plaintiffs and should be given no weight

by you against them.

8th. The complaint in this action alleges that the

defendant is in possession of the lots at the time of

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]

bringing this action from which plaintiffs seek to

eject them ; defendant admits that he was so in pos-

session at the time and alleges that he entered there-

on in September, 1904, and has ever since remained

in actual possession thereof, and alleges in his an-

swer that at the time of his entry the land was vacant,

unappropriated public land belonging to the United

States, and that he entered thereon and has the use

and occupation thereof under the townsite laws of

the United States.

One who settles upon, uses, occupies and resides

upon the public domain, and builds a cabin thereon

in which he resides, has an equal right to do so
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under the law as others have to locate mining claims

on the public domain. Both are lawful exercises of

rights given to citizens of the United States by the

laws thereof, and both are entitled to the equal pro-

tection of the law and this without connecting them-

selves with any title by pateiit from the government.

Although the defendant, Bortolis, has not connected

himself with any title from the government by deed,

or patent, not sought in any manner to secure such

title, yet he has such a possessory right to the lot

upon which his building has been erected as will pre-

vent others, not having any title by deed or patent

from the government, from entering thereon, and

taking his possession and occupation thereof from

him, without first establishing a Superior right there-

to. Befol-e the plaintiffs in this case are entitled to

a verdict from the ju!ry in theii* favor, they must

show that superior right by a fair preponderance

of the evidence by the location of the ground in dis-

pute as a portion of a valid placer mining location,

and unless they shall do so the defendant is entitled

to a verdict at your hands.

You are instructed that such entry upon vacant,

unappropriated land of the United States, and the

continual peaceable possession thereof by the de-

fendant is lawful, and is sufficient to justify his con-

tinued possession unless you shall find by a fair pre-

ponderance of the evidence that at the time of bring-
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ing this suit the plaintiffs had a better right and title

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]

to the ground than the defendant had, by reason of a

prior valid mining location.

9th. This is an action in ejectment and you are

instructed that the plaintiffs must recover, if at all,

upon the strength of their own title and not upon

the weakness of that of the defendant, and unless

you shall find that at the time the plaintiffs brought

this action they were entitled to the possession of the

two lots by reason of the same being within a valid

mining location owned by them and so validly lo-

cated prior to bringing this suit then you should

find for the defendant without regard to the char-

acter of the defendant's title, since mere occupation

is sufficient as against no better title.

10th. You are instructed that the plaintiffs base

their right to recover in this action upon the alleged

fact that prior to the time when the defendant en-

tered upon this land they had made a valid placer

mining location embracing the lots claimed by the

defendant; 3^ou are instructed that the plaintiffs

have made no claim to this ground under the town-

site laws of the United States and you are instructed

that the mere fact that they have made or filed a plat

of the ground showing the location of lots, blocks,

streets and alleys thereon does not give them any
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right to recover in this action, and that unless you

shall find that the plaintiffs are entitled to recover

Ijy reason of having made a valid prior mining loca-

tion embracing the lots claimed by the defendant

you must find for the defendant.

11th. The law of the case is contained in these

instructions for which the Court is responsible, and

it is your duty to follow it in applying the law to the

facts in this case. In reference to the facts, however,

you are the sole and exclusive judges of what the

testimony proves or disproves; it is for you to say

what weight you will give to the testimony of any

witness who has testified in your presence. You are

the exclusive judges of the credibility of all wit-

nesses appearing before you. You have the right,

[Given Oct. 2, 1906.—JAMES WICKERSHAM,
Judge.]

and it is your duty, to take into consideration the in-

terest of any witness appearing before you in the

final result of the suit; his intelligence and his bias

for or prejudice against either of the parties, his

means of knowledge concerning the matters and

things about which he testifies and his demeanor

while on the witness stand. You are not bound to

believe a greater munber of witnesses against a less

number, if the testimony of the less number seems

to you to be more reasonable and convincing than that

of the larger number. Your verdict should rest
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solely upon the evidence in the case and the law as

given to you by the Court in these instructions.

12th. You are further instructed that a witness

willfully false in one part of his testimony may be

distrusted b}^ you in other parts; and you are in-

structed that if you shall believe that any witness

in this case has willfully sworn falsely in one part

of his testimony you may distrust him in other parts

;

you should carefully weigh and give effect to all evi-

dence in this case which you believe to be truthful

and you should not give effect to any evidence in this

case which you believe to be false, if any such there

be.

13th. You are also instructed that if you shall

find a verdict for the plaintiffs in this case you

should also determine from the evidence whether or

not plaintiffs have suffered damages by reason of

the defendant's withholding the lots in question from

them. The plaintiffs would, in such event, be en-

titled to recover a verdict for the reasonable rental

value of the lots for the time from September, 1904,

to this date, and you should, if you find for the plain-

tiffs, determine such amount by your verdict.

14th. Herewith I hand you two forms of verdict

;

one in favor of the plaintiffs and the other in favor

of the defendant. When you shall have determined

whether you will find for the plaintiffs or for the de-

fendant you will sign that one upon which you agree



vs. Joseph Bortolis. 109

and return the same into court as your verdict in tins

case.

Fairbanks, Alaska, October 2d, 1906.

JAMES WICKERSHAM,
District Judge.

[Given Oct. 2, 1906—JAMES WICKERSHAM,
Judge.]

[Endorsements] : No. 259. In tlie District Court

Territory of Alaska, Third Division. John Casca-

den, et al., vs. Joseph Bortolis, Instruction given to

the Jury Oct. 2d, 1906. Filed in the District Court,

Territory of Alaska, Third Division Oct. 2, 1906.

E. J. Stier, Clerk. By E. A. Henderson, Deputy.

Instructions Requested by Plaintiffs,

In order to make a valid location of placer mining

ground, it is essential that the locator mark his boun-

daries on the ground so that they can be readily

traced, record a location notice describing the ground

with reference to natural objects and monuments,

and that he discover gold within the limits of the

ground claimed. When a valid location of mineral

ground is once made, it is a grant from the govern-

ment to the locator of the ground embraced within

his location, and thereafter as against all persons

other than the United States, he has a fee simple

title thereto, substantially the same as though he held

a patent, and his title can only become extinct by con-

veyance, abandonment or by forfeiture for failure to



110 John Cascaden et dl.

do assessment work. It is not claimed in this case,

however, that the plaintiff had prior to bringing

action either conveyed, abandoned or forfeited any

rights that they may have in the ground in contro-

versy.

As to whether a discovery was made upon the

ground in April and May, 1904, by John Cascaden,

I instruct you that if you find from the preponder-

ance of the testimony that he found gold on the said

Cascaden Placer under such conditions and sur-

rounding circumstances as that an ordinarily prudent

man, not necessarily a miner, would be justified in

spending his time and labor thereon in the develop-

ment of the property, then he made a valid discovery,

and this is the case without reference to the exact

amount or value of gold that he found, nor of the

particular kind of looking earth or debris in which

the same was found. In estimating the kind and

quality of surrounding facts and circumstances and

conditions, that must be known to a locator of a valid

placer mine, to ascertain whether such location was

made under such circumstances and conditions that

an "ordinarily prudent man, not necessarily a miner,

would be justified in spending his time and labor

thereon in the development of his property, '

' in addi-

tion to the finding specific amounts of gold within

the limits of the location, you have a right to take

into consideration the facts and surrounding circum-

stances known to Cascaden from January up to and
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including May, 1904, as to the general configuration

of the country above and below his claimed location,

whether or not other owners had located adjacent to

and in the same neighborhood, both above and below

on Cleary Creek, whether any of such claims before

that time or have since been worked and with what

result, and generally the character of the adjacent

ground and mineral locations both above and below

on Cleary Creek as to being mineral or nonmineral

ground.

[Endorsements] : Cascaden et al. vs. Bartolis.

Requested by Plaintiff and Denied. Oct. 2, 1906.

James Wickersham, District Judge.

No. 2.

You are instructed, that to secure rights under the

townsite laws of the United States on the public

domain it is necessary that the inhabitants procure

to be made a survey of the outboundaries of the pro-

posed town, forward the same with an application

for the entry of the ground to the Surveyor General

of the District of Alaska, to be then followed by pro-

ceedings in the Interior Department at Washington,

the appointment of a trustee to enter the ground by

the Secretary of the Interior, and a formal entry of

the townsite by the trustee at the land office at

Juneau, and that if you find from the testimony in

this case that none of these steps have ever been

taken, by the Defendant Bartolis, or by anybody else
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in his behalf, or on behalf of anybody else, or at all,

then I instruct you that the defenda^nt has no stand-

ing whatever in this case and your verdict should be

for plaintiffs.

[Endorsement] : Cascaden et al. vs. Bartolis.

Denied Because it Does not Take into Account the

Eights of Occupants of Town Lots on the Public Do-

main Prior to the Application for Patent. Bonner

vs. Meikle, 82 Fed. 697 (699). James Wickersham,

District Judge. No. 259. In the District Court,

Territory of Alaska, Third Division. Cascaden vs.

Bartolis. Plaintiffs' Requested Instructions Denied.

Filed in the District Court, Territory of Alaska,

Third Division, Oct. 2, 1906. E. J. Stier, Clerk. By

E. A. Henderson, Deputy.

No. 2.

The defendant in his amended answer set up first

a general denial of the allegations of the complaint,

and second an affirmative defense asserting owner-

ship in fee of the ground in controversy in himself,

as against all persons other than the United States.

In his evidence, however, he has abandoned the de-

fense of title in himself, and has submitted no proofs

on such issue, and I therefore charge you that in this

state of the case the plaintiffs are entitled to recover

if they have shown a discovery of gold within the ex-

terior boundaries of the Cascaden placers at any

time prior to the trial, if at the time of such discovery
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they, or any of them, were in the actual possession of

said placer ground, either in person or by agent.

No. 4.

I instruct you that if you find from the evidence

that at the close of the plaintiffs ' testimony that they

made a prima facie showing of a valid mining loca-

tion on the ground embraced within the Cascaden

placer, referred to by the witnesses, and that the de-

fendant by his proof failed to show any legal title

to the parcels of ground in suit, by prior mineral lo-

cation, deed or otherwise, but merely showed that he

intruded himself upon the grounds without leave or

authority of anybody and after the mineral location

of Cascaden, then your verdict should be for the

plaintiffs, even if you should further find that Cas-

caden 's location in some respects was defective.

[Endorsement] : Plaintiffs' Requested Special In-

structions Offered at the Trial of this Cause in 1905,

and Resubmitted at the time of the Retrial in 1906.

[Title of Court and Cause.]

Plaintiffs' Exceptions to Instructions Given and Re-

fused.

The plaintiffs except to the sixth instruction de-

fining discovery and describing the acts and condi-

tions and evidence necessary to establish the fact of

a discovery, for the reason among others, that it is

argumentative and consists in part of quotations
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from text-books and decisions, and for that reason

is misleading, and for the further reason that in one

part it withdraws from the consideration of the jury

a considerable part of the material testimony of

plaintiffs on the point of discovery by directing that

they are not to consider the fact of gold being mined

upon adjoining or adjacent mineral lands, or other

mineral lands in the same neighborhood both above

and below the Cascaden Placer on Cleary Creek; and

for the further reason that in one place it is stated

that the "discovery must be such a finding of gold

thereon as would justify an ordinarly prudent per-

son in expending labor and improvements thereon

in the further development of the mine," thereby

giving the impression that placer ground must be

a producing mine at the time of discovery; and for

the further reason that it requires the jury to find

from the evidence that a sufficient quantity of gold

was discovered by Cascaden in 1904, thus cutting out

the testimony of explorations and finding of pans

of gold running from one to thirteen cents, in 1905.

The plaintiffs except to the eighth instructon upon

the subject of defendant's rights under the townsite

laws of the United States, in that the said instruction

tells the jury, that the defendant could secure rights

under said townsite laws without taking any

steps thereunder, such as a survey of the out-

boundaries and application and tender of purchase
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price to the Surveyor General of the District of

Alaska, appointment of a trustee by the Secretary

of the Interior and the entry of the townsite by such

trustee, and in effect telling them that the defendant

by merely saying that he was there under the town-

site laws, could compel the plaintiffs to prove the

technical accuracy and validity of their placer loca-

tion, the same as though it were a contest between

rival mineral claimants or contesting entrjrmen of

the ground in controversy under the mineral and

townsite laws.

The plaintiffs except to the ninth instruction

wherein the court instructs the jury that the plain-

tiffs must recover, if at all, on the strength of their

own title, for the reason that the proofs show that

the defendant was a mere trespasser, and such rule

under the circumstances does not apply.

The plaintiffs except to the tenth instruction

wherein it is stated, that the plaintiffs claim nothing

under the townsite laws, for the reason that there

are no allegations in the pleadings or proofs sub-

mitted warranting any such instructions.

The plaintiffs except to the refusal of the Court

to give their special instruction No. 1 submitted at

this trial upon the general subject of the location of

a placer mining claim, and especially as to what con-

stitutes a discovery and the evidence thereof, and

they further except to the refusal of the Court to
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give special instruction No. 2 submitted at this trial,

which instruction No. 2 covers the law as claimed

by plaintiffs with reference to acquiring under the

townsite laws, and what steps the defendant must

have taken before he could be accorded any rights

under the townsite laws.

The plaintiffs further except to the refusal of the

Court to give to the jury at this trial a special in-

struction tendered at the trial in 1905 and at that

time marked "No. 2," and especially excepts to the

refusal of the Court at this trial to give plaintiffs'

special instructions marked No. 4 at the trial in

1905 and tendered again at this trial.

Mr. Pratt filed these exceptions upon the date

stated on them.

Tendered in open court the 2d day of October,

1906, and overuled.

JAMES WICKERSHAM,
Judge.

[Endorsed]: No. 259. In the District Court,

Territory of Alaska, Third Division. John Cas-

caden et al., vs. Jos. Bartolis. Exceptions to giving

and refusing instructions. Filed in the District

Court, Territory of Alaska, Third Division. Oct.

2, 1906. E. J. Stier, Clerk. By E. A. Henderson,

Deputy.
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[Title of Court and Cause].

Motion for New Trial.

The plaintii^'s move the Court to set aside the

verdict of the jury in favor of defendant returned on

the 3d day of October, 1906, in this cause, and grant

them a new trial on the following grounds

:

I.

Because of insufficiency of the evidence to justify

the said verdict.

II.

Because the said verdict is contrary to law.

III.

For errors of law occurring at the trial and ex-

cepted to by the plaintiffs at the time, in this

:

That the Court erred in sustaining objections made

by the defendant to testimony offered by the plain-

tiffs from the witnesses Dave Yarnell and Hans

Stark, and excluding the testimony of said witnesses

offered by plaintiffs showing the general configura-

tion of the Valley of Cleary Creek above and below

the Cascaden Placer, that a valuable paystreak had

been discovered upon Discovery Claim, and upon the

bench upon the right limit of Cleary Creek opposite

to Discovery, which are about one thousand to fifteen

hundred feet up stream from the Cascaden bench,

also upon number one below Discovery and the Hilty
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Fraction adjoining, prior to the location of the Cas-

caden Placer by John Cascaden, and from showing

by said witnesses generally the character of the de-

posits found upon the claims mentioned, prior and

subsequent to the location by Cascaden, and the re-

sults of mining operations, and the effect of finding

a run of coarse gold on the bench opposite to Dis-

covery and on the creek claims and bench claims

above and below the Cascaden Placer, the proba-

bilities that said coarse run of gold passed across

the lower i:)art of the Cascaden Placer, the work

done b}" the witness Dave Yamell upon his claim

adjoining immediately below the Cascaden Placer,

the result of such work and the fact that he had run

tunnels up the hill to within two hundred and fifty

feet of the lower line of the Cascaden ground, and

further showing generally by said witness that the

Cascaden Placer is in a mineral bearing belt with

producing placer mines lying adjacent and above

and below it on Cleary Creek.

The Court erred also in sustaining the objection

to the introduction of the option contract offered by

plaintiifs between themselves and one Neil M.

Sorenson, covering about two hundred and fifty feet

of the upper end of the Cascaden claim; for giving

to the jury by the Court on his own motion instruc-

tions numbered six on the subject of discovery, num-

ber eight—with reference to the townsite laws, num-
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ber nine—with reference to the rule that the plain-

tiffs must recover on the strength of their own title,

number ten—with reference to there being no claim

in the pleadings and proofs that plaintiffs had or

claimed an}^ rights under the townsite law, and in

refusing to give to the jury plaintiffs' instructions

numbered one and two tendered at this trial, and in

refusing to give instructions numbered two and four

which were submitted and requested at the trial in

1905 and again tendered at this trial.

LOUIS K. PRATT,
J. J. ROGERS,

Attorneys for Plaintiffs.

[Endorsed] : Service of a copy of the above and

foregoing admitted this 3d day of October, 1906.

Heilig & Tozier, Attorneys for Defendant. No.

259. In the District Court, Territory of Alaska,

Third Division. John Cascaden et al. vs. Jos. Bar-

tolis. Motion for new triaL Filed in the District

Court, Territory of Alaska, Third Division. Octo-

ber 3, 1906. E. J. Stier,' Clerk.

[Title of Court and Cause.]

Opinion on Motion for New Trial.

Motion for a new trial for error of law occurring

at the trial and excepted to by the plaintiffs at the

time, in this: That the Court erred in sustaining

objections made by the defendant to testimony of-
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fered by the plaintiffs from the witnesses Dave

Yamell and Hans Stark, and excluding the testi-

mony of said witnesses offered by the plaintiffs show-

ing the general configuration of the valley of Cleary

Creek above and below the Cascaden placer, that a

valuable paystreak had been discovered upon Dis-

covery claim, and upon the bench upon the right

limit of Cleary Creek opposite to Discovery, which

are about one thousand to fifteen hundred feet up-

stream from the Cascaden bench, also upon number

One Below Discovery and the Hilty fraction adjoin-

ing, prior to the location of the Cascaden placer by

John Cascaden, and from showing by said witnesses

generally the character of the deposits found upon

the claims mentioned, prior and subsequent to the

location by Cascaden, and the results of mining

operations, and the effect of finding of a run of coarse

gold on the bench opposite to Discovery and on the

creek claims and bench claims above and below the

Cascaden placer, the probabilities that said coarse

run of gold passed across the lower part of the

Cascaden placer, the work done by the witness Dave

Yarnell upon his claim adjoining immediately below

the Cascaden placer, the result of such work and the

factt that he had run tunnels up the hill to within

two hundred and fifty feet of the lower line of the

Cascaden ground, and further showing generally by

said witness that the Cascaden placer is in a min-
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eral bearing belt with producing mines lying ad-

jacent and above and below it on Cleary Creek.

The motion also alleges as error the giving of an

instruction defining discovery, but the following in-

struction, a part thereof, is all that need be exam-

ined here:

"You are instructed that -evidence of mining, ex-

tensive or otherwise, or of the value of gold deposits,

on other and adjacent claims, must not be accepted

by you as evidence of a discovery on the plaintiffs'

claim. Such knowledge might have, justified the

plaintiff Cascaden in locating the ground in dis-

pute in the hope that it, too, contained gold, but

such fac-ts are not evidence of the existence of gold

on th« claim in dispute. The proofs of discovery

must be such as to establish the fact of finding min-

eral on the claim in dispute—within its outer bound-

aries; it must be a finding of mineral in fact, and

not in theory; and the mineral found must be in

such quantity and found under such circumstances

and conditions as would justify a man of ordinary

prudence, not necessarily a skilled miner, in the

further expenditure of his time and money in further

work and labor in developing the claim. If plain-

tiff Cascaden, or any of plaintiffs' employees did so

find mineral on that claim to that extent, it is suf-

ficient to constitute a discovery, and you should so

find. But proof of finding gold in large or small
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quantities on other claims is not evidence of a discov-

ery on the claim in dispute, and you should not so

consider it."

LOUIS K. PRATT and J. J. ROGERS, for

Plaintiffs.

HEILIG & TOZIER, for Defendants.

WICKERSHAM, District Judge.

This is an action in ejectment to recover posses-

sion of a town lot. The plaintiffs for cause of ac-

tion against the defendant allege :

'

' That at all times

mentioned herein and since April 15, 1904, they were

the owners in fee against all persons except the

United States, and entitled to the possession of the

following described lots or parcels of real property,

situate in the town commonly known as 'Gates City'

in the Fairbanks recording district, in the said ter-

ritory of Alaska, to wit,
'

' and then follows the de-

scription of lot 33, in block 1, and a portion of another

lot, with the buildings thereon. Other allegations of

the complaint allege ouster by the defendant, and the

rental value of the lot and a demand for judgment.

Defendant in his answer alleges that in September,

1904, he entered upon the ground and that it was

then vacant unappropriated land of the United

States, that he built two log cabins thereon and has

been in the personal use and occupation thereof ever

since ; he also alleges that thereafter many other per-

sons constructed houses around him in what is now a
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town of more than 300 inhabitants, and alleges that

he is the owner of the lots and entitled to their pos-

session. The plaintiffs' reply denies the allegation

of the answer, except the actual possession of defend-

ant, and reiterates the allegation that the lots when

so entered upon by the defendant "were the private

property" of the plaintiffs, "and were at the date of

the commencement of this action the property of

all said plaintiffs." There was a trial by jury and

a verdict for defendant.

The complaint contains the necessary and simple

allegations of ownership, ouster and damages; the

reply is more specific in alleging that the lots in

controversy "were at the date of the commencement

of this action the property of all said plaintiffs."

No evidentiary facts are alleged in either pleading,

and it was not until the plaintiffs introduced their

evidence that the court and jury were informed as

to the nature of plaintiffs' title. The title tendered

by the evidence in support of plaintiffs' ownership

was a placer mining location made by John Cascaden

on January 5, 1904. It is not alleged that plaintiff

was in the actual possession of the ground when the

defendant entered thereon on September, 1904, and

built a cabin. Neither actual possession nor actual

ouster is alleged. The possession of the plaintiff

at the time of the defendant's entry and the ouster

was constructive. Cascaden testified that he did not



124 John Cascaden et ah

live on the claim and was not on it or in actual pos-

session when Bartolis and others entered thereon in

November, 1904, and built cabins. Since plaintiffs

do not rely on actual possession and actual ouster

they must affirmatively establish a better right and

title to the ground than that admitted in the defend-

ant by his possession. They must establish a valid

placer mining location made by John Cascaden.

Their right to the possession comes only from a valid

location. Belk vs. Meagher, 104 U. S. 279, 284. The

location is the plaintiffs' title. If good, he can re-

cover; if bad he must be defeated. Gwillim vs.

Donnellan, 115 U. S. 45, 50.

In civil cases the affirmative of the issue shall be

proved, and when the evidence is contradictory, the

finding shall be according to the preponderance of

evidence. Section 673, Code of Civil Proced-

ure. The action is ejectment. The plaintiffs must

recover on the strength of their own title, and

not upon the weakness of the defendants. Dunbar

vs. Green, 198 U. S. 166, 168. It is elementary law

that the plaintiff in ejectment must recover upon the

strength of his own title, which must be sufficiently

established to warrant a verdict in his favor. Mc-

Guire vs. Blount, 199 U. S. 142, 144. The qualifica-

tion upon this rule is thus stated by the supreme

court of the United States

:

"The elementary rule is that one must recover on

the strength of his own and not on the weakness of
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the title of his adversary, but this principle is sub-

ject to the qualification that possession alone is

adequate as against a mere intruder or trespasser

without even color of title, and especially so against

one who has taken possession by force and violence.

This exception is based upon the most obvious con-

ception of justice and good conscience. It proceeds

upon the theory that a mere intruder and trespasser

cannot make his wrongdoing successful by asserting

a flaw in the title of the one against whom the wrong

has been by him committed. In Christy vs. Scott,

14 How. 282, 292, this Court, speaking through Mr.

Justice Curtis, said: *A mere intruder cannot enter

on a person actually seised, and eject him, and then

question his title, or set up an outstanding title in

another. The maxim that the plaintiff must recover

on the strength of his own title, and not on the weak-

ness of the defendant's, is applicable to all actions for

the recovery of property. But if the plaintiff had

actual prior possession of the land, this is strong

enough to enable him to recover it from a mere tres-

passer, who entered without any title.'
"

In the case at bar, however, the plaintiffs neither

plead nor seek to i^rove a prior actual possession, but

only a prior constructive though legal possession and

constructive ouster. To do so the}^ must establish

their prior valid placer mining location. As the

claimant in ejectment, or other real action, can only

recover upon the strength of his own title, and not
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upon the weakness of that of the tenant, the defense

will generally consist merely in rebutting the proofs,

adduced by the plaintiff. Greenleaf on Evidence,

16th Ed., vol. 2, sec. 331.

Three necessary and essential facts must be proved

to constitute the valid placer mining location which

the plaintiffs tender as their title. In Alaska (1) an

actual marking of the boundaries must be made, sec.

2324, Rev. Stat. U. S., and (2) it must be sufficient

to enable the boundaries of the claim to be readily

traced, 1 Lindley on Mines, sec. 373 ; Book v. Justice,

58 Fed. 106, 113; and (1) the notice of location must

be actually recorded, sec. 15, Act June 6, 1900, 31

Stat. L. 327, and (2) the notice must be sufficient, 1

Snyder on Mines, sec. 416 ; Hammer vs. Garfield Min,

Co., 130 U. S. 291, 298, and there must be (1) an

actual discovery of gold or other mineral within the

limits of the claim located, sec. 2320, Rev. Stat. U. S.

;

King vs. Amy and S. Min. Co., 152 U. S. 222, and (2)

it must be sufficient to justify a prudent person in ex-

pending his time, labor, and money in further ex-

ploitation. Iron Silver Co. vs. Mike & Starr Co.,

143 U. S. 394, 404; Chrisman vs. Miller, 197 U. S. 313.

No question is raised on the motion for a new trial

in this case which makes it necessary to consider the

elements of marking and recording but the element,

of discovery must be considered as the testimony ex-

cluded went to that point.
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By Sec. 2329, Eev. Stat. U. S. Comp. Stat. 1901, p.

1432, placer claims are "subject to entry and patent,

under like circumstances and conditions, and upon

similar proceedings, as are provided for vein or lode

claims." By Sec. 2320 Rev. Stat. U. S. Comp. Stat.

1901, p. 1421, "No location of a mining claim shall be

made until the discovery of the vein or lode within

the limits of the claim located." Chrisman vs. Mil-

ler, 197 U. S. 313, 49 L. ed. 770. In all legislation,

whether of Congress, or of the state or territory, and

by all mining regulations and rules, discovery and

appropriation are recognized as the sources of title

to mining claims, and development, by working, as

the condition of continued ownership until a patent

is obtained, * * * There must be something be-

yond a mere guess on the part of the miner to au-

thorize him to make a location which will exclude

others from the ground, such as the discovery of the

presence of the precious metals in it, or in such prox-

imity to it as to justify a reasonable belief in their

existence. Erhardt vs. Boaro, 113 U. S. 527. It is

a rule among miners on the public lands, so often

brought to our attention and so often declared that

we may speak of it as part of our judicial knowledge,

that discovery and appropriation are the source of

title of mining claims, and that development by

working is the condition of their continued posses-

sion. Jennison vs. Kirk, 98 U. S. 453, 457 ; Jackson
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vs. Roby, 109 U. S. 440. This was the rule before

Congress by its legislation sanctioned it : O 'Reilly vs.

Campbell, 116 U. S. 418, 422. The preceding section

2320 prescribes the extent to which mining claims

upon veins or lodes of quartz, or other rock in place,

bearing gold, silver, or other valuable deposits on

lands of the United States, may be taken after May

10, 1872, It allows a claim to be located to the extent

of fifteen hundred feet along the vein or lode, but pro •

vides that no location shall be made until the dis-

covery of the vein or lode within the limits of the

claim located; which is, in effect, a declaration that

locations resting simply upon a conjectural or im-

iginary existence of a vein or lode within their limits

shall not be permitted. A location can only rest

upon an actual discovery of the vein, or lode. King

vs. Amy & S. Min. Co., 152 U. S. 222, 226, 227. In

United States vs. Iron Silver Min. Co., 128 U. S. 673,

675, the Court said

:

"The statutes providing for the disposition of the

mineral lands of the United States are framed in a

most liberal spirit, and those lands are open to the

acquisition of every citizen upon conditions which

can be readily complied with. It is the policy of the

government to favor the development of mines of

gold and silver and other metals, and every facility is

afforded for that purpose; but it exacts a faithful

compliance with the conditions required. There
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must be a discovery if the mineral, and a suffi-

cient exploration of the ground to show this fact be-

yond question. The form also in which the mineral

appears, whether in placers or in veins, lodes, or

ledges, must be disclosed so far as ascertained. Mis-

representations knowingly made as to these matters

by the applicant for a patent will afterwards justify

the government in proceeding to set it aside.
'

'

The conditions with which the locator must faith-

fully comply in acquiring a valid placer mining laca-

tion are marking, recording, and discovery. With-

out there is an actual discovery of mineral within the

limits of the claim there is no valid location; and,

also without there is a sufficient discovery of mineral

within the limits of the claim located to justify a

prudent person in the expenditure of money and

labor in the exploitation for mineral there is no valid

location: In Chrisman vs. Miller, 197 U. S. 313,

there was an admitted actual discovery, but the Court

held it insufficient, saying

:

'^ There was not enough in what he claims to have

seen to have justified a prudent person in the ex-

penditure of money, and labor, in exploitation for

petroleum. It merely suggested the possibility that

the ground contained oil sufficient to make it * chiefly

valuable therefor.'
"

And in the case of Iron Silver Co. vs. Mike & Starr

Co^ in discussing the question of the sufficiency of

discovery the Court said

;
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"It is, after all, a question of fact for the jury.

It cannot be said, as a matter of law, in advance, how

much of gold or silver must be found in a vein before

it will justify exploitation and be properly called a

* known' vein." Iron Silver Co. vs. Mike & Starr

Co., 143 U. S. 394, 404.

The United States offers to dispose of its mineral

lands to the miner who shall mark the boundaries of

his claim, record his notice of location, and make a

"discovery * * * within the limits of the claim

located." The offer is statutory, fixed and certain,

and, to use Judge Fields' words, the government

"exacts a faithful compliance with the conditions

required." This faithful compliance with the con-

ditions required is the consideration which the miner

pays for the land ; this court can neither add nor sub-

tract from the consideration demanded by the gov-

ernment and agreed to by the miner. In considering

this class of questions this Court is frequently re-

minded of Judge Hawley's expression in Migeon vs.

Mont. Cent. Ry . Co., 77 Fed. 249,. that "it was never

intended in such cases that the courts should weigh

scales to determine the value of the mineral found

as between prior and subsequent locators of a mining

claim on the same lode." That sentiment can cer-

tainly have no force in this case. If the plaintiff

located the claim by marking its boundaries so that

they could readily be traced, recorded his notice of

location within the time required by law, and actually
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discovered sufficient gold within the limits of the

claim located to justify a prudent person in expend-

ing time, money, oi labor in the further development

of the ground, he is entitled to a verdict, and it is im-

material what defendant may have done on the

ground thereafter. On the other hand, if the plain-

tiff did not so mark, record, and discover, the verdict

should be against him, and, again, it is immaterial

what defendant may have done on the ground there-

after. The location is the plintiff's title. ''If good

he can recover ; if bad, he must be defeated. '

' Gwil-

lim vs. Donnellan, 115 U. S. 45, 50.

These seems to be the rules of discovery

:

1. There must be an actual,

2. And a sufficient discovery,

3. Within the limits of the claim located; and

4. Discovery is a question of fact for the jury.

The real question on this motion, however, arises

on the rejection of testimony offered of mining on

adjacent claims in support of plaintiff's evidence of

discovery. Objection was sustained to this class of

testimony upon the ground that it did not tend to

prove a "discovery * * * within the limits of

the claim located."

Gwillim vs. Donnellan, 115 U. S. 45, concluded one

phase of this question. There Thomas sunk a dis-

covery shaft, found mineral, and located the claim.
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Another claim was thereafter located overlapping

the Thomas claim, and covering his discovery shaft.

This locator applied for and obtained patent, includ-

ing Thomas' discovery shaft. Thomas made his lo-

cation as the discoverer of a vein or lode within the

lines of his claim. He made but one location, and

that for fifteen hundred feet in length along the

discovered vein. All his labor was done at the dis-

covery shaft. There is no claim of a second dis-

covery at any other place than where the shaft was

sunk."

Basing its conclusion upon sec. 2320, Rev. Stat.,

which provides that "no location of a mining claim

shall be made until the discovery of the vein or lode

within the limits of the claim located," the Court

held that because the discovery shaft of the Thomas

claim had been patented to another, and thereby he

had made no discovery within the limits of the re-

maining portion of his claim, it was void. The Court

said:

**A location, on account of the discovery of a vein

or lode can only be made by a discoverer, or one who

claims under him. The discovered lode must lie

within the limits of the location which is made by

reason of it. If the title to the discovery fails, so

must the location which rests upon it. * * * The

loss of the discovery was the loss of the location."

The Court held the Thomas' location void, and the

unpatented portion subject to entry and location by
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another, for want of discovery within the limits of his

claim. 1 Lindley on Mines, sec. 333 ; 1 Snyder on

Mines, sec. 351.

In Migeon vs. Montana Cent. Ry. Co., 77 Fed. 249,

the Circuit Court of Appeals points out that there is

a substantial difference in the object and policy of the

law between the cases where the determination is of

the question as to what constitutes the discovery of a

vein or lode beween different claimants of the same

lode under section 2320, on the one hand, and a *'lode

laiown to exist
'

' within the limits of a placer claim at

the time application is made for a patent therefor

under section 2333, on the other. In the former case

the rule is a liberal one, in which it was not intended

''to weigh scales to determine the value of the min-

eral found," and, in the latter, "the lodes or veins

must be clearly ascertained, and be of such extent as

to render the land more valuable on that account,

and justify their exploration, " The difference seems

to be one of weight and not of character. Less evi-

dence will be accepted as establishing the fact of the

original discovery; greater is required to establish a

"known" lode discovery to avoid a placer patent.

The question of the character and kind of evidence

necessary to establish the existence of a "known" lode

discovery in attempting to overthrow a placer pat-

ent has been before the Supreme Court of the United
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States in several cases. It was suggested, but not

decided, in Reynolds vs. Iron Silver Co., 116 U. S.

687. On the next appeal in that case the question

was first met and the Court said

:

''There may be difficulty in determining whether

such knowledge in a given case was had, but between

mere belief and knowledge there is a wide difference.

The Court could not make them synonymous by its

charge and thus in effect incorporate new terms into

the statute."

''Knowledge of the existence of a lode or vein with-

in the boundaries of a placer claim may be obtained

from its outcrop within such boundaries ; or from the

developments of the placer claim previous to the ap-

plication for a patent; or by the tracing of the vein

from another lode, or perhaps from the general condi-

tion and developments of mining ground adjoining

the placer claim. It may also be obtained from the in-

formation of others who have made the necessary ex-

plorations to ascertain the fact, and perhaps in other

ways. We do not speak of the sufficiency of any of

these modes, but mention them merely to show that

such knowledge may be had without making hopes

and beliefs on the subject its equivalent. As well ob-

served by the Court when the case was here before,

it is better that all questions as to what kind of

evidence is necessary, and we may add sufficient, to

prove the knowledge required by the statute, should
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be settled as they arise." Iron Silver Mining Co. vs.

Reynolds, 124 U. S. 374, 384.

The question arose again in the case of Iron Silver

Co. vs. Mike & Starr Co., 143 U. S. 394. That case

arose over the blanket lode or vein near Leadville,

which lay in a general horizontal direction like a coal

bed. In that case a placer patent had been issued,

but at the time of the application for the patent a tun-

nel had been extended into and under the claim which

disclosed a lode vein in place, and the majority of the

Court held that the placer patent applicant could not

be heard to deny knowledge of the existence of what

was so apparent, and upheld the verdict of the jury

because of the knowledge which the law imputed to

the applicant of the existence of this "known" vein.

Justices Field, Harlan, and Brown dissented. In

Brownfield vs. Bier (Mont.), 39 Pac. 461, 462, the

Supreme Court of Montana says of this dissent:

"But in that case the contention within the Court

seems to us to have been more upon the question of

facts in that particular case than upon a view of the

law. We therefore feel that, as to the law, we may

with propriety quote from both the prevailing and

dissenting opinions. '

' The Circuit Court of Appeals

quoted the dissenting opinion, in Migeon vs. Montana

Cent. Ey. Co., 77 Fed. 249, 255, as correctly stating

the law. The dissenting justices say (p. 423) :

"As stated above, there can be no location of a lode

or vein until the discovery of precious metals in it
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has been had. * * * In the case at bar, as stated

above, the alleged location of the lode of the defend-

ant was not preceded by the discovery of any precious

metals within it. There was, therefore, in fact no

lode to locate, and, of course, no location initiated or

measurement possible. (Rev. Stat. 2320.) No weight

ought to be given to a defense resting upon such a

basis. The Court below should have insisted upon

proof of the discovery of mineral in the alleged lode

claim of the defendant, or have directed a verdict as

moved in favor of the plaintiff * * * (p. 425).

Much of the evidence received at the trial was also

subject to serious objections. To show that the alleg-

ed lode of the defendant was known to exist before the

patent was issued, the Court below allowed evidence,

against the objection of the plaintiff, to be introduced,

that there were other lodes in the vicinity of the

placer claim of the plaintiff, and also of the placer

claim of Wells and Moyer; and also evidence that

parties in the neighborhood believed that there was a

vein or lode lying under those placer claims, and also

evidence of conversations in 1877 with one Stevens,

who only acquired his interest by purchase with one

Leiter, from the patentee more than a year after the

patent was issued, as to his opinion of the existence of

mineral underlying all the ground where he had men

at work, although the ground thus loosely designated

was not shown to have covered the premises in con-

troversy. * * * Testimony of the same general
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character, though less full in detail, in reference to

the same and other claims in the vicinity of the placer

claim, was given by other witnesses, * * * (p.

426.) The error of this course of procedure and its

tendency to mislead the jury are manifest. The ex-

istence of a Ibde covering everything or running

through the whole country was not a matter to be as-

sumed or to be shown by evidence of the existence of

different lodes in the vicinity of the placer claims.

If such an extended lode existed, its existence was to

be established as any other matter of fact in the case,

by competent proof. There is no necessary connec-

tion between the existence of lodes outside of a placer

claim, and one in it. It is true there may be instances

or at least they may be supposed, where the general

condition and developments of a mining lode adjoin-

ing a placer claim may establish the fact that a lode

enters within such claim, as, for example, where the

working of the lode is up to the line of the placer'

claim, and the lode continues to the point of contact.

One then can satisfy himself, by examination, of the

penetration of the lode to some extent within the

claim. But no such knowledge can come from the

workings of lodes at a distance from a placer claim as

in this case. It is a matter well known to persons at

all familiar with mining for the precious metals that

veins rich in gold and silver are generally found with

barren rock within a few feet on each side of them,
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•s.

and that such veins more frequently than otherwise

come abruptly to an end. No one thus familiar would

feel justified in concluding from the mere distance or

vicinity of other mines that they had any necessary

connection with each other. In accordance with this

doctrine, this court held, in Dahl vs. Raunheim, 132

U. S. 260, 269, that the discovery by the defendant in

that case of a lode two or three hundred feet outside

of the boundaries of the placer claim in suit did not

* create any presumption of the possession of a vein or

lode within those boundaries, nor, we may add, that a

vein or lode existed within them. ' The admission of

the evidence in question was well calculated to con-

fuse the jury and mislead their judgment." * * *

(p. 427.) "Of the inadmissibility of this kind of

evidence to establish the existence of a valuable vein

or lode of mineral rjnd knowledge of it by the patentee

on his application for the patent, it would seem there

could be no question. The opinions and belief of the

neighborhood do not show knowledge of the existence

of a lode or vein of valuable mineral. " * * * (p.

430.) "The record in this case affords a good illus-

tration of what may be expected if loose testimony

of the character mentioned can be received upon a

trial of this kind. It contains a mass of hearsay tes-

timony, irrelevant gossip, geological impressions of

the neighborhood, and loose recollections of miners

of what had transpired years before, or of what they
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believed to exist, all mingled together and admitted

by the Court as going to prove the existence of a lode

and knowledge of its existence on the part of the

placer applicant. If out of such materials a patentee

can be deprived of his property years after the issue

of a patent, that instrument will be worse than useless

to him. It will prove a delusion and a snare, luring

him on to large expenditures, only to make more com-

plete his ultimate ruin. It will afford no security

against mere surmises, suppositions, and beliefs, but

leave him to be overwhelmed by them. In my
opinion, the judgment should be reversed and a new

trial awarded. '

'

Considered with the case of Iron Silver Co. vs.

Mike & Starr Co., and decided with it on the same

day was the companion case of Sullivan vs. Iron

Silver Min. Co., 143 U. S. 431, involving the same

mining claim. The Court in the latter case agreed

upon the facts and the weight thereof as evidence,

and the unanimous court. Judge Field specially con-

curring, held the rule of evidence to be as the dis-

senting Judges did in the former case. The Court in

this latter case concluded

:

**And after that, defendants offered a mass of tes-

timony, the scope of which was similar to that con-

demned as insufficient in the case of Iron Silver Min-

ing Co. vs. Reynolds, supra (124 U. S. 374). Its

purport was that it was commonly believed that un-
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deriving all the country in that vicinity was a nearly

horizontal vein or deposit, frequently called a blanket

vein; and that the parties who were instrumental in

securing this placer patent shared in that belief, and

obtained the patent with a view to thereafter develop-

ing such underlying vein. But whatever beliefs may

have been entertained generally, or by the placer

patentees alone, there was up to the time the patent

was obtained no knowledge in respect thereto. It

was, so far as disclosed by this testimony, on the part

of everybody, patentees included, merely a matter

of speculation and belief, based not on any discov-

eries in the placer tract, or any tracings of a vein

or lode adjacent thereto, but on the fact that quite a

number of shafts sunk elsewhere in the district had

disclosed horizontal deposits of a particular kind

of ore, which it was argued might be merely parts of

a single vein of continuous extension through all

that territory. Such a belief is not the knowledge

required by the section. In the case referred to this

Court said: 'There may be difficulty in determining

whether such knowledge in a given case was had, but

between mere belief and knowledge there is a wide

difference. The Court could not make them synony-

mous by its charge and thus in effect incorporate new

terms into the statute. ' So, giving full weight to all

the testimony offered by the defendants, both as to

the workings and discoveries after the patent, and
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the speculations and beliefs existing prior to its is-

sue, the Court should have directed a verdict, as it

did, for the plaintiff, and the only error was in giv -

ing a wrong reabon for a correct instruction.
'

' Sulli -

van vs. Iron Silv^er Mining Co., 143 U. S. 431, 435.

In Dahl vs. Kaunheim, cited by Mr. Justice Field

in the dissenting opinion, supra, the question was

squarely met and decided by the unanimous Court a5

follows

:

"We may also add, to what is thus concluded by

the verdict, that there was no evidence of Lny lode

existing within the boundaries of his claim, either

when the plaintiff made his application or at any

time before. The discovery by the defendant of the

Dahl lode, two or three hundred feet outside of tlios^

boundaries does not, as observed by the Court be-

low, create any presumption of the possession of a

vein or lode within those boundaries, nor, we may add

that a vein or lode existed within them." Dahl vji.

Raunheim, 132 U. S. 260, 263.

The Supreme Court of Montana in deciding tlie

Dahl case said:

"The discovery shaft of the Betsy Dahl lode was

not within the boundaries of the placer claim, but

was two or three hundred feet outside of said boun-

daries, and the theory that the vein ran within said

boundaries was the merest speculation, without any

evidence to support it. There were no indications of
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a lead or vein on the surface within the boundaries

of the placer claim. There is no proof whatever that

the respondent was in possession of a vein or lode

within the boundaries of his placer application.

There is no proof that any such vein or lode existed.

The discovery of the Betsy Dahl lode two or three

hundred feet outside of such boundaries raises no

presumption of the possession of a vein or lode by

the respondent within the boundaries of his placer

claim. * * * But no such presumption arises in

a case where the discovery is outside of such bounda-

ries, and there is no indication of a lode within

them." Raunheim vs. Dahl (Mont.), 9 Pac. 892.

More directly in point, however, is the opinion of

Judge Morrow in United States vs. Central Pac. Ry.

Co., 93 Fed. 871, 873, where he said: ''There appears

to be a channel of gold-bearing gravel running

through some of the contiguous land, but this fact

cannot, of itself, give the land in section 7 a sub-

stantial mineral character, unless the section itself

contains land valuable chiefly for its gold-bearing

mineral," and the Supreme Court of Colorado in

Michael vs. Mills, 45 Pac. 429, where that court seems

to have decided the question squarely:

"The plaintiff asked the Court, in substance, to

instruct the jury that, to constitute a valid location

of a lode mining claim, it was not necessary that a

vein or lode of mineral bearing rock in place should
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be discovered within the limits of the claim attempted

to be located, but that a valid location might be made,

if in other respects complying with the law, if the

discovery of a vein is made by the locator upon an

adjoining location owned by him and others, which

vein, if maintaining the same strike as at the point

of discovery, would pass into the claim attempted to

be located, although, as a matter of fact, the vein is

not traced, or shown to have passed, into the latter

location. This contention is based upon a supposed

analogy existing between annual assessment work,

which may, in certain circumstances, be done outside

the claim, and a valid discovery, which is a condition

precedent to a valid location in the first instance.

This contention is contrary to all previous announce-

ments upon this subject, finds no support in the fed-

eral or state statutes, and, in the absence of a de-

cision by the Supreme Court of the United States to

that effect, we decline to establish such a doctrine.

The discovery must be within the limits of the claim

located, and upon unappropriated territory. Rev.

Stat. IJ. S. sec. 2320, Gen. Stat. Colo. 1883, sec. 2401,

et seq; Mills' Ann. Stat, sec. 3152; Armstrong vs.

Lower, 6 Colo. 393."

From all the foregoing authorities it seems to fol-

low that, (1) the burden is on the plaintiff to prove

his prior valid title to this lot; (2) the location of

the mining claim is the plaintiff's title; if good, he
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caB recover; if bad, he must be defeated; (3) there

can be no valid location of a mining claim without

an actual and a sufficient discovery of mineral with-

in the limits of the claim located
; (4) mere surmises,

speculations, beliefs, or geological theories or impres-

sions of the existence of minerals on the claim lo-

cated are not facts from which discovery thereon may

be presumed, (5) proof of the existence of minerals

on other claims two or three hundred or more feet,

or any other distance, outside of plaintiff's bound-

aries does not create any presumption, and is no

proof, of the existence of minerals within those boun-

daries, and (6) in ejectment to recover a mining

claim the plaintiff must establish the fact of his dis-

covery by a fair preponderance of the evidence and

must show clearly that he did make an actual and a

sufficient discovery of mineral within the limits of

the claim located, and in controversy.

"Gold is where you find it," is the wisdom of the

miners' experience. Judge Field only amplified this

mining truth in his dissenting opinion in Iron Silver

Co. vs. Mike & Starr Co., supra, when he said: "It

is a matter well known to persons at all familiar with

mining for the precious metals that veins rich in

gold and silver are generally found with barren rock

within a few feet on each side of them, and that such

veins more frequently than otherwise come abruptly

to an end. No one thus familiar would feel justi-
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fied in concluding from the mere distance or vicinity

of other mines that they had any necessary connec-

tion with each other." This applies as well to placer

mines as to lode claims. It is a matter of conmion

knowledge, and so frequently demonstrated to this

Court in trials before it as to be almost within the

rule of judicial knowledge that one claim may be

extremely rich in placer gold, while the claims on

each side of it are utterly barren and worthless, and

this applies to Cleary Creek where the now well de-

fined paystreak proves the rule. Evidence of the ex-

istence of gold in paying quantities on the paystreak

claim would be no proof of its existence on side

though adjoining claims. It would, of course, be

such evidence as would encourage the owner in ex-

ploring the side claim in the hope of finding it there

also, but this Court knows and it is common knowl-

edge that it is so frequently not there as to justify

the shrug of the working miner and his sage conclu-

sion that ''gold is where you find it."

The admitted facts in this case, however, demon-

strate that the evidence was rightly excluded for an-

other reason. The plaintiff in his original location

notice named this the "Hillside Claim"; it is ad-

mitted by all parties to lie on the hillside above the

valley of Cleary Creek; that the ground rises from

the front lower line of the claim uphill at the rate

of fifteen to twenty feet to the hundred ; that the hole
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in which plaintiffs allege they found the thirteen cent

prospect reached bedrock at a depth of eight feet;

the undisputed and admitted evidence of the defend-

ant's witnesses was that broken slabs of bedrock were

exposed over the surface of the claim and that bed-

rock was reached with slight excavations, though two

shafts were sunk by the plaintiff about twenty-six

feet deep. The plaintiff Cascaden testified that Yar-

nell's workings were three or four hundred feet be-

low his lower line—down hill toward Cleary Creek.

If the drop of the hill were only fifteen feet to the

hundred, this rate Avould bring the surface of the

Yarnell claim at the workings fifty or sixty feet be-

low the surface of the lowest point of the Cascaden

claim, and below the surface of the bedrock thereon.

The evidence further shows that Yarnell's claim is

worked by hoisting from shafts, which carries the

paystreak that much below his surface, and also be-

low the surface of the other paying mines in the

vicinity. The alleged theory, surmise, supposition

or belief of the plaintiffs that such paystreak ex-

tended into the Cascaden claim was thus conclusively

overthrown by the admitted proofs establishing the

altitude of its country bedrock, and its rapid rise

from the front of the claim toward the hill behind

it. The Court ought not to allow a false issue on

surmises and theories to be built up to mislead the

jury against admitted facts which certainly estab-

lish the falsity and misleading character of that is-
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sue, and for this reason, also, I am satisfied that the

evidence was correctly excluded. An issue ought not

to be tried where it would be a sheer mistrial and a

mere waste of time. The Court ought sua sponte to

strike it out or disregard it. Barnet vs. The Bank,

98 U. S. 555, 25 L. ed. 212.

Then too, the defendant cannot be presumed to be

prepared to meet such theories, surmises, and beliefs,

as they are not clearly within the issues tendered

by the pleadings; the opportunity thereby offered

for fraud and perjury, which often cannot be met

without a continuance, has been made apparent to

the Court in this as well as in other cases recently

tried where similar theories have been advanced to

take the place of the simple issue tendered by the

pleadings and contemplated by the statute. To ad-

mit the creation of such false issues is an invitation

to doubt, uncertainty, fraud, and perjury in the nec-

essary issues to be tried by the jury. The constant

effort of counsel in this case to put theory forward,

and keep the real issue in the background, is of itself

evidence that he relied more upon the theory to mis-

lead the jury than upon the actual facts to instruct

and convince them.

The Court submitted the question of discovery to

the jury upon what it judged to be the true issue

in the case, and excluded that theory and the evidence

in support of it, which must have falsely misled them
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if thej^ gave it any consideration. Evidently the

jury believed the plaintiff's testimony in support of

his discovery to be false, and, as the Court certainly

did, the thirteen cents found in the eight foot shaft

a *' salted" or fraudulent prospect placed there by

some one interested for the plaintiffs. If the jury

believed that part of plaintiff's testimony to be false

they were justified in distrusting other parts. 3d

subdiv., sec. 673, Code of Civil Procedure. As

judges of the weight and credibility of the evidence

the jury must have believed that the plaintiif Casca-

den did not make an actual and a sufficient discovery

of gold within the limits of the claim, and the Court

agrees with that conclusion.

Counsel for plaintiffs has called my attention to

a newspaper account of the opinion of the Circuit

Court of Appeals in Lange vs. Robinson in support

of his contention that the Court erred in excluding

the evidence of mining on adjacent claims. But as

that account is unofficial, and apparently full of

errors, and as the action of the Court in excluding

such testimony occurred a month before the date of

that opinion and does not seem to be covered thereby

the Court does not deem itself justified in holding

with counsel thereon. The motion for a new trial is

therefore denied and exception allowed.

Fairbanks, Alaska, Dec. 15, 1906.

JAMES WICKERSHAM,
District Judge.
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Judge's Certificate to Bill of Exceptions.

United States of America,

District and Territory of Alaska,—ss.

I do hereby certify, that the above and foregoing

contains a correct reference to the oral and docu-

mentary evidence and exhibits as found in the bill

of exceptions heretofore filed in this cause and in

the printed record of case No. 1259, John Cascaden

et al., plaintiffs in error, vs. Joseph Bartolis, de-

fendant in error, in the United States Circuit Court

of Appeals for the Ninth Circuit, which was read

and shown to the jury at the trial of this cause in this

Court in October, 1906, and the stipulation of the

parties mth reference to the use thereof ; also a full

and correct transcript of all of the additional oral

testimony and documentary evidence submitted to

the said jury by the plaintiffs, including the exhib-

its, as well as that offered and excluded ; the instruc-

tions to the jury complete; the special instructions

nmnbered one and two tendered by plaintiffs at the

last trial and No. 2 and 4 at the trial in August, 1905

;

the exceptions to the instructions given and denied,

and all other exceptions taken during the trial; the

motion for a new trial, and the opinion of the trial

Court. And I do hereby allow and sign the same as

and for a full, true and correct bill of exceptions of

all matters contained and mentioned therein, and
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order the same to be filed by the clerk, and when filed

to be and become a part of the record in this cause.

Done at Fairbanks, Alaska, this 28th day of De-

cember, 1906.

JAMES WICKERSHAM,
Judge.

[Endorsements] : O. K. A. Heilig. No. 259. In

the District Court^ Territory of Alaska, Third Di-

vision. Cascaden et al. vs. Bartolis. Bill of Excep-

tions. Filed in the District Court, Territory of

Alaska, Third Division, Dec. 28, 1906. E. J. Stier,

Clerk. By E. A. Henderson, Deputy.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court for the Territory

and District of Alaska, of the Third Division

thereof. Greeting

:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea, which is

in said District Court for the Territory and District

of Alaska of the Third Division thereof, before you,

between John Cascaden, John Bernstein, Richard

Stein, Louis K. Pratt and Carl M. Johanson, plain-

tiffs below and plaintiffs in error, and Joseph Bor-

tolis, defendant in the trial court and defendant in
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error, a manifest error lias happened to the great

prejudice and damage to the said plaintiffs, John

Cascaden, John Bernstein, Eichard Stein, Louis K.

Pratt and Carl M. Johanson, the plaintiffs in error,

as is said and appears by the petition' herein

;

That being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

to the parties aforesaid, in this behalf, do command

you, if judgment be therein giVen, that then under

your seal distinctly and openly, you send the record

and proceedings aforesaid and all things concerning

the same to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, in the city of

San Francisco, in the State of California, together

with this writ, so as to have the same at said place

in said circuit on the 23d day of February, 1907, that

the record and proceedings aforesaid, being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors,

what of right and according to the laws and customs

of the United States should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States this 24th

day of January, 1907.

Attest my hand and seal of the United States Dis-

trict Court for the Territory and District of Alaska,
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at the Clerk's office at Fairbanks, on the day and year

last above written.

[Seal] EDWARD J. STIER,

Clerk United States District Court for the Territory

and District of Alaska, Third Division Thereof.

Allowed this 24th day of January, 1907.

JAMES WICKERSHAM,
Judge United States District Court for the Territory

and District of Alaska, Third Division Thereof.

Service of the within and foregoing writ of error

by receipt of a copy thereof is hereby admitted this

24th day of Januarj^, 1907.

HEILIG & TOZIER,

Attorneys for Defendant in Error.

[Endorsed] : No. 259. United States Circuit

Court of Appeals for the Ninth Circuit. John Cas-

caden et al., Plaintiffs in Error, vs. Joseph Borto-

lis. Defendant in Error. Writ of Error. Filed in

the District Court, Territory of Alaska, 3d Division.

Jan. 24, 1907. E. J. Stier, Clerk. By E. A. Hen-

derson, Deputy. Louis K. Pratt, Atty. for Pltfs,

in Error, Fairbanks, Alaska.
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Citation on Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States of America, to

Joseph Bortolis, and Messrs. Heilig & Tozier,

His Attorneys.

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ

of error filed in the clerk's office of the District

Court for the Territory and District of Alaska, of

the Third Division thereof, wherein John Cascaden,

John Bernstein, Richard Stein, Louis K. Pratt and

Carl M. Johanson are the plaintiffs in error, and

Joseph Bortolis is the defendant in error, to show

cause, if any there be, why the judgment in the said

writ of error mentioned should not be corrected and

speedy justice should not be done to the plaintiff in

error in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 24th day of January,
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1907, and of the Independence of the United States,

the one hundred and thirty-first.

JAMES WICKERSHAM,

District Judge Presiding in the District Court for

the Territory and District of Alaska of the Third

Division Thereof.

[Seal] Attest: EDWARD J. STIER,

Clerk of the District Court for the Territory and

District of Alaska of the Third Division Thereof.

Service of the above citation by the receipt of a

copy thereof is hereby admitted this 24th day of

January, 1907.

HEILIG & TOZIER,

Attorneys for Defendant in Error.

[Endorsements] : No. 259. United States Circuit

Court of Appeals for the Ninth Circuit. John Cas-

caden et al., Plaintiffs in Error, vs. Joseph Bortolis,

Defendant in Error. Citation. Filed in the Dis-

trict Court, Territory of Alaska, 3d Division. Jan.

24, 1907. E. J. Stier, Clerk. By E. A. Henderson,

Deputy. Louis K. Pratt, Atty. for Pltfs. in Error,

Fairbanks, Alaska.

[Title of Court and Cause.]

Assignment of Errors.

1st. The Court erred in overruling the plaintiffs'

demurrer to the affirmative matter contained in the

amended answer.
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2d. The Court erred in excluding the testimony

on behalf of plaintiffs by the witness Hans Stark and

in the rulings made in connection therewith, said

offered testimony and rulings being as follows:

*'Q. Have extensive mining operations been

transacted on One Below Discovery and on the Hilt}^

Fraction since you have been there?

A. Yes, sir,

Q. I will ask you to state what the fact is with

reference to large sums of money being extracted to

your knowledge.

Mr. HEILIG.—We object as that is immaterial.

The COURT.—I think the objection ought to be

sustained.

Mr. PRATT.—I insisted upon that line of testi-

mony being admitted and the Court after argument

overruled it. I was surprised and wasn't prepared

with authorities. Witnesses told of the same thing

without objection, but when the Court's attention was

called to it, the Court ruled that the evidence of pay-

ing mines in the vicinity even though they were pay-

ing mines before the location of the Cascaden, as I

can prove, I will cover that time, that that was not

evidence to go to the jury bearing upon the question

that the Cascaden placer is ground that would justify

a prudent man in locating and expending his time

and labor in developing. Now I am satisfied the
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Court was in error, and I ask that that matter be

seriously considered at this time, because I propose

by Mr. Stark and Mr. Yarnell to prove the general

conditions in 1904 and 5 all along there with refer-

ence to paying mines above and below this ground

and all around it and simply in a general way to show

that large sums of gold have been extracted, and show

that Mr, Cascaden when he says that he was induced

to locate that by reason of that fact largely, was jus-

tified. That that is the only thing that justifies all

prudent men, prospectors, in locating ground and ex-

pending their time and labor in exploring and de-

veloping it, the fact that paying mining property of

the same kind, that is placer mining ground, has been

opened before or after his location in the immediate

neighborhood. That is the best evidence, the safest,

the most satisfying testimony that can be produced

in the absence of dumps and shafts and the finding of

the paystreak. There is nothing so safe.

(Argument.)

The COURT.—The Court has no doubt at all on

the question. The Court does not draw the same con-

clusions from the opinions of Courts which you have

read that you draw. A great many things may jus-

tify a prospector in making a location of a mining

claim, setting out his stakes, filing his notice and go-

ing to work, that would not justify a jury in finding

that he had made a discovery. I think your argu-
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ment is a Yevj strong one in favor of justiffying a

prospector in staking a claim wlien other mines in

that immediate and in the surrounding vicinity have

been located and pay has been found upon them. It

is the very strongest justification that could be offered

to a prospector if on adjoining claims very rich

ground has been found, very rich pay has been found,

but that is no discovery. It falls far short of mak-

ing a discovery of gold, and even if you could show

that a particular tract of twenty acres is entirely

surrounded by very rich placer mines, that would

not take the place of a discovery, and you could never

satisfy the law by showing that surrounding ground

is mineral ground. If you show in this case that

this particular piece of ground was located by your

client, that he set out his stakes and marked it in

compliance with the law and filed his notice of loca-

tion in compliance with the law, and that he made a

discovery of gold upon the ground, that is sufficient.

It does not aid in any wa}^ to show that surrounding

ground has gold upon it, because, if the surrounding

ground might have gold upon it, but that ground

might not have any. You cannot get title to a min-

ing claim except by making your discovery. I am

inclined to take the view that this testimony in re-

lation to adjacent mines in this particular case is im-

material, because you have got to make a discovery,

you have got to show a discovery. Whenever you do
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that and the jury is satisfied that the showing is of

sufficient gold to justify a prudent miner in continu-

ing his labor, then you are entitled to a judgment.

(Argument.)

Mr. PRATT.—We contend that it is admissible as

a circumstance along with the positive testimony of

John Cascaden, and his witnesses, that he did find

gold there. There is no rubbing that out.

The COURT.—For what purpose ?

Mr. PRATT.—To give credibility by circum-

stances to his conclusion. It is disputed here that he

found gold at all. Now, we show that that neighbor-

hood is gold-bearing ground, immensely rich de-

posits. We have shown the character of the ex-

plorations we have made and the kind of looking

ground we got. I will show that the debris coming

out of these shafts where these valuable deposits have

been found and demonstrated, are similar. I will

connect it that way. I will connect it with the con-

figuration of that country up there, especially in con-

nection with Wolf Creek. Will the Court take this

over night and give me a decision tomorrow morn-

ing?

The COURT.—Yes, but I cannot see that because

there may be the same colored material coming out

of one hole that comes out of another, that that is any

proof that there is any gold in one hole where you
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don't find it. If you find it your case is good any-

way.

Q. You are familiar with the workings and the

result of the workings on the creek below the Oas-

caden, are you not, and in the benches ?

A. Yes, sir.

Q. Do you know about w4iat has been mined

there %

Mr. HEILIG.—We object to any further interro-

gation in regard to the creek claims.

The COURT.—Is it for the same purpose ?

Mr. PRATT.—I want to show generally that he

knows. It leads up to another question that I am

coming to.

The COURT.—Objection sustained. (Plaintiff

excepts.)

Q. Well, then, if it be a fact that Mr. Cascaden

knew at the time of his location of the result of work

upon Discovery, and Discovery Bench, and the Hilty

Fraction, in jouv judgment as a miner would that

have anj^ influence in causing a prudent man to lo-

cate that ground as mining ground?

Mr. HEILIG."—We object as trying to base the

conclusion of the witness upon discoveries made in

other mining claims, and that is not the basis of proof

of discovery upon this claim.

The COURT.—Objection sustained.
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Mr. PEATT.—We except.

Q. Will you explain to this jury in a general way

the lay of that valley commencing up at Wolf Creek

until you get down to the Cascaden?

A. The lay of the valley ?

Q. The lay of the ground.

Mr. HEILIG.—We object to that as entering into

a speculative matter based purely upon theory, that

because of the configuration of the ground the witness

is competent to testify that there was a discovery

made upon this claim ; that is not competent evidence

to prove discovery upon this claim.

Mr. PRATT.—Is it not admissible if I can show

that there was something in the configuration of the

valley with reference to Wolf Creek that might in-

fluence Mr. Cascaden in making this location?

The COURT.—If he made the location, there is no

question about that. The only question now is

whether or not he has made a discovery, and the con-

figuration of the country around there and what is

on the adjoining claims, has been often held by this

Court to be immaterial.

Mr. PRATT.—We except."

3d. The Court erred in excluding evidence offered

by plaintiffs by the witness Dave Yarnell and in his

rulings in connection therewith in the presence of the

jury. The testimony and rulings being as follows:
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'*Q. I will ask you to state to this jury how far

up the hill you have driven your drifts—how close to

our lower side line "?

Mr. HEILIG.—We object to any testimony as to

any mining operations carried on on any mining

claim other than the one in dispute.

Mr. PRATT.—That is the best and most satis-

factory evidence in the absence of proof that a shaft

was sunk on our own ground and the paystreak dis-

covered and worked.

The COURT.—I have considered the matter over

night very carefully and I am satisfied it is no evi-

dence at all to take the place of a discovery. I think

the correct rule is laid down in Bonner vs. Meikle.

If it were a question as to the value of the mining

ground, that would be another matter, but it cer-

tainly cannot be considered by the jury or the Court

as any evidence of discovery or in aid of discovery.

You must make a discovery on your claim separate

and apart from what is on the adjoining claims, and

the Court is disposed to hold that this character of

evidence is immaterial and to sustain the objection

to it for that reason *

Mr. PRATT.—We except.

Q. (Mr. PRATT.) Mr. Yarnell, were you living

in that country when mining operations were carried

on on Discovery and the bench on the right limit?
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A. Yes, sir.

Q. Do you know, of your own knowledge, anything

about the finding of a coarse run of gold on the bench

off Discovery'? A. Yes, sir.

Q. Do you know anything about any efforts of

mining men to trace that down the creek ?

Mr. HEILIG.—We make the same objection, that

it is immaterial to show mining operations being

carried on on Discovery claim, which is down the hill

a thousand feet and up the hill probably a thousand

feet from this ground in controversy.

The COURT.—If this is for the same purpose, the

Court will sustain the objection.

Mr. PRATT.—I presented to you authorities that

mining men could testify that certain indications of

colors were found on adjacent claims and that the

same indications of colors were found upon the claim

in controversy. This is the same class of testimonv

exactly. I propose to prove by this witness, and

have done it, that that coarse run of gold was found

on Discovery Bench; that they have explored for it

below between that and our ground and have failed

to find it; that they have explored for it below our

claim and have found it; and that, for that reason,

in the opinion of mining men, the probabilities are

that it passed across the Cascaden placer.
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The COURT.—The Court understands the situa-

tion clearly, and if you had dug a hole and found it,

the jury would certainly be justified in saying that

that was sufficient, but merely because you have some

theory in relation to paystreaks on other claims and

have a theory that one of those paystreaks goes

through your claims—that is no evidence of dis-

covery.

Mr. PRATT.—You are going to instruct this jury

that if Mr. Cascaden discovered gold in some quan-

tity, or any quantity, there on his ground and bv

reason of all the surrounding circumstances in con-

nection with the finding of that gold was justified, as

a prudent man, in spending his time and money on

that, in the development of it, that he then made a

valid discovery. I have shown that he was in pos-

session of the very facts I am asking this witness

about..

The COURT.—You may consider that as an affer

if you desire and the Court will sustain the objec-

tion to it, because the Court is satisfied that that is

not the law ; the Court is satisfied that you can not

establish a discovery in any such way as that.

Mr. PRATT.—I am not trying to.

The COURT.—You are trying to bolster up the

evidence of John Cascaden that he found gold and

made a discovery on this claim.
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Mr. PRATT.—And all these other witnesses.

The COURT.—Yes ; but the Court holds that it is

wholly immaterial and not competent. The Court

rules against you.

Q. (Mr. PRATT.)—What do you say as to

whether or not the present owners now and hereto-

fore have been justified in sinking holes, or attempt-

ing to sink holes, to bedrock and spending time and

money in exploiting and exploring that bench up

there?

Mr. HEILIG.— [ make the same objection to that.

The COURT.- -That objection is sustained; the

Court discovers quite a wide difference, Mr. Pratt.

Mr. PRATT.—We except.

Q. (Mr. PRATT.) In your judgment as a min-

ing man, from what you know of the ground and what

you have seen of the development work, what you

loiow of the prospects of gold that have been found

in those holes and upon the ground, would you say

that an ordinarily prudent mining man would be jus-

tified in sinking a shift on it to bedrock, with the ex-

])e('tati()n of finding a paystreak of gold there?

Mr. HEILIG.—We object to that as calling for the

opinion of the witness, and it has not been shown

wliat gold has been found in these shatfs.
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Mr. PRATT.—This is expert evidence with refer-

ence to this very ground. It has not been demon-

strated that there is a paj^streak there, but here is a

man who is familiar with all the workings up and

down that creek ; he is mining right below there, in

the immediate vicinity; and his opinion is valuable

to this jury, and his evidence as an expert, under the

circumstances, as to whether we would be justified

in sinking a shaft there with the expectation of find-

ing the paystreak.

The COURT.—The objection will be sustained.

It is not a question whether you are justified now,

from all the surrounding circiunstances in this vicin-

ity, in sinking a shaft ; the question before this jury

is, whether you made a discovery on this ground, and

that is not a question for experts to testify to, but it

is a question of fact; Did you find it? If you did,

that is all that is necessarj^ in this case; if you did

not, all the expert testimony of people who viewed

the surrounding shafts or adjoining claims would

not supply the fact. That is the position that the

Court takes ; the Court does not want to hear you any

further on that."

4th. The Court erred in excluding the option con-

tract between plaintiffs and Neil M. Sorenson and

marked on the record "Plaintiffs' Exhibit No. 1" for

identification, and in his rulings in connection there-

with during the taking of the evidence of Louis K.
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Pratt. Tlie proceedings in connection therewith are

as follows :

**Mr. PRATT.—Very well. Mr. Sorenson wanted

an option contract.

Mr. HEILIG.—We object to that, that certainly

is not relevant to the question of the ground or its

quality or the mining operations to which the Court

has confined this matter.

^Ir. PRATT.—I propose to show that Mr. Soren-

son was operating under this lease and while he was

operating under this lease, and while they were tak-

ing out the dirt out of that shaft, he entered into an

option with me for the purchase of the same ground

that was covered by the lease.

The COURT.—What is the purpose of that!

Mr. PRATT.—The purpose is plain. That is

better testimony.

The COURT.—Is it any testimony?

Mr. PRATT.—Yes, sir, I can call witnesses here,

mining men, if they will testify that they consider

that valualjle mining ground, if it was theirs, and

that they were justified to put a hole down, no one,

I presume would object to that character of testi-

mony. If that be good testimony why is not this

which is a fact that a man, not necessarily a miner,

any man, would enter into a contract agreeing to pay
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us a large sum of money for this same 250 feet, why

is not that good evidence that that is valuable ground ?

That comes right back again to show that Mr. Cas-

caden was justified in having that supposition.

The COURT.—If a miner comes here and testifies

that he knows the character of the ground, that he

knows the conditions there, and that it is mining

ground, that is one thing. He may have discovered

gold there, he may have seen something there in the

way of mineral. That might assist you. But simply

to show that somebody has offered to purchase the

ground does not show why he offered to purchase it.

You argue that he does that because he thinks it is

mining ground, but he may not think that. He may

think that is a good speculative purchase, for a dozen

other reasons. The objection should be sustained

to that character of testimony as I do not think that

is fit testimony at all as to the character of the ground

as mineral ground. It is testimony as to the value

of the ground, but not as to the value of the ground

as mineral ground. That is the view I take of it;

that it does not tend to prove that at all.

Mr. PRATT.—Plaintiff excepts. That is all.

Mr. PRATT.—I offered yesterday an option con-

tract with a man named Sorenson, and I think I had

better offer it formally to have it marked for identi-

fication, so that, if a record is ever made up

—
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Mr. HEILIG.—We object to the offer, as the Court

has already passed upon that.

The COURT.—Objection sustained.

Mr. PRATT.—I want it marked for identification.

The COURT.—It may be marked for identifica-

tion. What is the objection to it?

Mr. HEILIG.—It is objected to as being a writing

entered into by the plaintiffs with a third party a

year or more after the commencement of this action,

and two years and a half nearly after they claim to

have made the location of this alleged mining claim,

and as being made in the absence and without the

knowledge of the defendant, and therefore not bind-

ing upon him; and further as being a self-serving

declaration, and as being utterly immatetrial to the

issues in this case.

The COURT.—Objection sustained. It may be

marked for identification.

Mr. PRATT.—Plaintiffs except."

(Marked for identification as *' Plaintiffs' Ex-

hibit 1 for identification.")

5th. The Court erred in overruling the plaintiffs'

objection to the introduction of any testimony on the

part of defendant, said objection being based upon
the ground that in the order of proofs, testimony
showing the survey of the outboundaries of the town-
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site which included the ground in controversy and an

application to enter or entry under the townsite laws,

should precede evidence of settlement and improve-

ments thereunder. The proceedings in relation

thereto are as follows:

'*Mr. HEILIG.—The first witness called on be-

half of the defendant is Joseph Diebolis. (Reads

from record pursuant to stipulation.) ''Joseph

Diebolis, a witness on behalf of the defendant, being

first duly sworn, testified as follows: (Mr. Heilig)

State what experience you have had as a placer

miner': (Answer) Since 1895."

Mr. PEATT.—We object to the testimony of that

witness and other witnesses on behalf of the defend-

ant.

The COURT.—What is the ground of your objec-

tion?

Mr. PRATT.—The ground of the objection is this.

This case has been twice tried and the Court has

heard the testimony and is reasonably familiar, no

doubt, with it. The Court knows that the defendant,

at neither trial, offered any evidence, oral or docu-

mentary, of any kind, showing or tending to show

any entr}^ of this ground under the townsite or any

other of the land laws of the United States ; and now

at this time I ask the Court to enforce the rule as to

the order of proof, for this reason. The Court hav-
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ing heard the case twice, and knowing that no such

testimony was introduced in these two trials, and

having a right to assume that none such will be of-

fered at this, ought not, under this objection, to let

that all be read and strike it out on motion. The

Court is in possession of such facts in relation to the

evidence that will be produced by the defendant, that

it will be justified and ought to enforce the technical

rule as to the order of proof, which in this case would

be evidence, of a survey of the outer boundaries of

that townsite ; of an application to enter accompany-

ing the survey and transmitted to the Surveyor Gen-

eral of this District, followed by a transmission of

those papers to the Secretary of the Interior, and the

appointment by the Secretary of the Interior of a

trustee, and of the entry of the townsite by the trus-

tee ; and also it should be followed by an application

to enter, and the forwarding of the survey, together

with a dollar and twenty-five cents an acre for the

ground, that goes to the Surveyor General. My ob-

jection to this testimony is that it is immaterial, ir-

relevant, and incompetent, and is not in accordance

with the rules of evidence referring to the order of

proof.

(Argument.)

The COURT.— 1 know all about that townsite law

and the steps that have to be taken. Do I understand

you to say that those steps have to be taken?
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Mr. PRATT.—Yes.

The COURT.—Can this suit be maintained or thia

defense made by the defendant without taking those

steps ?

Mr. PRATT.—Certainly not.

The COURT.—That is the question then?

Mr. PRATT.—Yes.
(Argument.)

The COURT.—The two cases that you have cited

amount to this and nothing more : That a valid mining-

location is a superior right to that which is claimed

by one who merely squats upon the town lot without

connecting himself in any way with the Government

title. I think that is the correct rule, and that is the

rule that I extract from what 3^ou have read from

those two cases and from my remembrance of them.

Those two cases arose between a mining claimant and

a townsite or town lot claimant over ground that was

conceded mining ground. If it were conceded here

that this is mining ground, if there were no contro-

versy over that, that would be the rule here ; but that

is where the difficulty is. There is a controversy over

it ; the controversy arises at the very beginning of the

situation here, and not, as it did in those two cases,

after patent. I take this to be the rule in relation to

town lots on the public domain. There are two rules

;

one rule is, that one who settles upon a lot on a valid
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placer mining location is a trespasser ; but one who

settles on the public domain, not upon a valid placer

niininj? location, is not a trespasser. A town lot oc-

cupant has an equal right with a mining locator to go

upon the public domain and make a settlement. His

riglits are respected by the law and protected by the

law. Tf it is miaeral ground, and that question is

raised and it is shown to be mineral ground, the town

lot occupant takes subject to the mineral right-

There is no question about that. That is the question

here : is this mineral ground? That is the very ques-

tion before this jury. If you establish to the satisfac-

tion of this jury, by a fair preponderance of the testi-

mony, that you staked this ground, marked its bound-

aries so that they could be readily traced, filed your

notice of location within the proper time, and made

a discovery of mineral upon the ground under such

circumstances, and in such manner as to constitute a

discovery, then it is your property. But, until you

do that, the town lot locator has an equal right with

you, and is not a trespasser. He becomes a tres-

passer upon your proving those things to the satis-

faction of the jury, but not until then ; and the sole

question, it seems to me, in controversy, in this case is

one of discovery, and whenever that is determined

and settled to the satisfaction of the jury, they shall

determine the case.

(Argument.)
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The COURT.—The objection will be overruled and

the evidence allowed to be introduced.

Mr. PRATT.—We except."

6th.—The Court erred in giving to the jury its in-

struction number six, defining discovery and describ-

ing the acts, conditions and evidence necessary to

establish the fact of a discovery for the reason, among

others, that it is argumentative and consists in part of

quotations from text-books and decisions, is mislead-

ing and fixes an erroneous test for the case ; and also

because it withdraws from the consideration of the

jury all facts and circumstances in evidence tending

to show the mineral character of lands adjoining and

adjacent to the ground in controversy; and also be-

cause it withdraws from the jury all plaintiff
s
'evi-

dence showing the finding of gold upon the Cascaden

placer in 1905. Said instruction is as follows

:

"What is 'discovery'? What finding of mineral

on a placer mining claim is sufficient to satisfy that

clause of the statute which provides that 'no location

of a mining * * * claim shall be made until the

discovery of the mineral within the limits of the

claim located. ' Where mineral has been found upon

a placer mining claim and the evidence thereof is of

such a character that a person of ordinary prudence

not necessarily a skilled miner would be justified in

the further expenditure of his labor and means, with

a reasonable prospect of success, in developing a mine
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thereon, the requirements of the statute have been

met. To hold otherwise would tend to make of little

avail, if not entirely nugatory, that provision of the

law whereby 'all valuable mineral deposits in lands

belonging to the United States * * * are * * *

declared to be free and open to exploration and pur-

chase.
'

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in seek-

ing for mineral thereon. The question should not be

left to his arbitrary will of statement, but the facts

which are within the observation of the discoverer,

and which induce him to locate should be such as to

justify a man of ordinary prudence not necessarily a

skilled miner, in the expenditure of his time and

money in the development of the property. Mere

slight indications of the existence of mineral in the

ground, a mere possibility that it contains gold,

is not enough to justify a prudent person

in the expenditure of money and labor in its explora-

tion. There must be such a discovery of mineral on

the claim as to satisfy you that an ordinarily prudent

man, not necessarily a miner, would be justified in

expending his time and labor thereon in the develop-

ment of the property ; and unless you are so satisfied

in this case, by a fair preponderance of the evidence

you should find a verdict for the defendant.

In this case, gentlemen of the jury, before the

])laintiffs are entitled to a verdict from you in their
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favor ihQj must prove to your satisfaction by a fair

preponderance of the evidence that at the time of

the location of the placer mining claim by John Cas-

caden (1) he marked the location with stakes or other

permanent monuments so that its boundaries could

be readil.y traced; (2) that within ninety days after

such discovery of the claim, he filed a notice of loca-

tion in the office of the commissioner and recorder in.

the precinct where the claim lies, describing the claim,

and (3) that prior to the date of bringing this action,

to wit, March 20, 1905, he or his co-owners or their

employees for them made such a discovery and find-

ing of gold thereon as would justify an ordinarily

prudent person in expending labor thereon in further

development of the mine.

And 3^ou are instructed that unless 3^ou do find each

of these three essential elements by a fair preponder-

ance of the evidence in this case, you should find a

verdict for the defendant, but if you shall find that

the plaintiffs have established each of these three

elements by a fair preponderance of the evidence you

should find a verdict for the plaintiffs.

You are instructed that evidence of mining, exten-

sive or otherwise, or of the value of gold deposits, on

other and adjacent claims, must not be accepted by

you as evidence of a discovery on the plaiiitiff
s

' claim,

Such knowledge might have justified the plaintiff

Cascaden in locating the ground in dispute in the

hope that it too contained gold, but such facts are not
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evidence of the existence of gold on the claim in dis-

pute. The proofs of discovery must be such as to

establish the fact of finding mineral on the claim in

dispute within its outer boundaries ; it must be a find-

ing of mineral in fact, and not in theory; and the

mineral found must be in such quantity and found

under such circumstances and conditions as would

justify a man of ordinary prudence, not necessarily a

skilled miner, in the further expenditure of his time

and money in further work and labor in developing

the claim. If plaintiff Cascaden, or any of plaintiffs

'

employees, did so find mineral on that claim to that

extent, it is sufficient to constitute a discovery and

you should so find. But proof of finding gold in large

or small quantities on other claims is not evidence of

a discovery on the claim in dispute, and you should

not so consider it.'*

7th. The Court erred in giving to the jury the

eighth instruction on the subject of defendant's rights

under the townsite laws and as a trespasser on the

pu])lic domain, for the reason that by the said in-

structions the Court informed the jury it was not nec-

essary for the defendant to make any showing of hav-

ing taken any steps under the said townsite law, such

as surveying the outboundaries, making applications

for patent or patent for the ground, and at the same
time and by the same instruction telling the jury that

the defendant could have all the rights accruing to a

prior trespasser on public lands as against another
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trespasser, notwithstanding no such issue is made by

the pleadings and evidence. Said instruction is in

the words following:

**The complaint in this case alleges that the defend-

ant is in possession of the lots at the time of bring-

ing this action from which plaintiffs seek to eject

them; defendant admits that he was so in possession

at the time, and alleges that he entered thereon in

September, 1904, tind has ever since remained in

actual possession thereof, and alleges in his answer

that at the time of his entry the land was vacant, un-

appropriated public land belonging to the United

States, and that he entered thereon and has the use

and occupation thereof under the townsite laws of the

United States,

One who settles upon, uses, occupies, and resides

upon the public domain, and builds a cabin thereon,

in which he resides, has an equal right to do so under

the law as others have to locate mining claims on the

public domain. Both are lawful exercises of rights

given to citizens of the United States by the law^s

thereof, and both cire entitled to the equal protection

of the law, and this without connecting them-

selves with any title by patent from the govern-

ment. Although the defendant Bortolis has not con-

nected himself with any title from the Government by

deed or patent, nor sought in any manner to secure

such title, yet he has such a possessory right to the lot

upon which his building has been erected as will pre -
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vent others, not liaving any title by deed or patent

from the government, from entering thereon, and tak-

ing his possession and occupation thereof from him,

without first establishing a superior right thereto.

Before the plaintiffs in this case are entitled to a

verdict from the jury in their favor, they must show

that superior right by a fair preponderance of the

evidence by the location of the ground in dispute as

a portion of a valid placer mining location, and unless

they shall do so the defendant is entitled to a verdict

at your hands.

You are instructed that such entry upon vacant un-

appropriated land of the United States, and the con-

tinual peaceable possession thereof by the defendant

is lawful and is sufficient to justify his continued

possession unless you shall find by a fair preponder-

ance of the evidence that at the time of bringing this

suit the plaintiff had a better right and title to the

ground than the defendant had, by reason of a prior

valid mining location."

8th. The Court erred in giving to the jury the
ninth instruction, laying down the rule in ejectment
cases that plaintiff must recover, if at all, on the
strength of his own title, as such rule does not apply
in this case, because the proof showed the defendant
to be a mere trespasser, and that the plaintiffs held
under a placer mining location. Said instruction is

in tlie words as follows

:
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"This is an action in ejectment and you are in-

structed that the plaintiffs must recover, if at all,

upon the strength of their own title and not upon the

weakness of that of the defendant, and unless you

shall find that at the time the plaintiffs brought this

action they were entitled to the possession of the two

lots by reason of the same being within a valid mining

location owned by them, and so validly located prior

to bringing this suit, then you should find for the de-

fendant without regard to the character of the de-

fendant's title, since mere occupation is sufficient as

against no better title."

9th. The Court erred in giving to the jury its tenth

instruction, wherein it is stated that the plaintiffs

claim nothing under the townsite laws, for the reason

that such instruction was misleading in this, that it

was not based upon the pleadings or any proof sub-

mitted on either side. Said instruction is in the

words following:

"You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact

that prior to the time when defendant entered upon

this land they had made a valid placer mining loca-

tion embracing the lots claimed by the defendant;

you are instructed that the plaintiffs have made no

claim to this ground under the townsite laws of the

United States, and you are instructed that the mere

fact that they have made or filed a plat of the ground
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showing the location of lots, blocks, streets, and alleys

thereon does not give them any right to recover in this

action, and that unless you shall find that the plain-

tiffs are entitled to recover by reason of having made

a valid prior mining location embracing the lots

claimed by tlie defendant, you must find for the de-

fendant."

10th. The Court erred in refusing to give plain-

tiffs' special instruction No. 1, submitted at this trial

upon the general subject of a location of a placer min-

ing claim, and especially as to what constitutes a dis-

covery and of the evidence thereof. Such special in-

struction No. 1 is as follows

:

"In order to make a valid location of placer mining-

ground, it is essential that the locator mark his

boundaries on the ground, so that they can be readily

traced, record a location notice describing the ground

with reference to natural objects and monuments,

and that lie discover gold within the limits of the

ground claimed. When a valid location of mineral

ground is once made, it is a grant from the govern-

ment to the locator of the ground embraced within his

location, and thereafter as against all persons other

than the United States, he has a fee simple title there-

to, substantiilly the same as though he held a patent,

and his title can only become extinct by conveyance,

abandonment or by forfeiture for failure to do as-

sessment work. It is not claimed in this case, how-
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ever, that the plaintiffs had, prior to bringing action

either conveyed, abandoned or forfeited any rights

that they may have in the ground in controversy.

As to whether a discovery was made upon the

ground in April and May, 1904, by John Cascaden, I

instruct you that if you find from the preponderance

of the testimony that he found gold on the said Cas-

caden placer under such conditions and surrounding

circumstances as that an ordinarily prudent man,

not necessarily a miner, would be justified in spend-

ing his time and labor thereon in the development of

the property, then he made a valid discovery, and

this is the case without reference to the exact amount

or value of gold that he found, nor of the particular

kind of looking earth or debris in which the same was

found. In estimating the kind and quality of sur-

rounding facts and circumstances and conditions,

that must be known to a locator of a valid placer mine

to ascertain whether such location was made under

such circumstances and conditions that an *' ordina-

rily prudent man, not necessarily a miner, would be

justified in spending his time and labor thereon in the

development of his property, '

' in addition to the find-

ing specific amounts of gold within the limits of the

location, you have a right to take into consideration

the facts and surrounding circumstances known to

Cascaden from January up to and including May,

1904, as to the general configuration of the country
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above and below his claimed location, whether or not

other owners had located adjacent to and in the same

noio-hborhood, botli above and below on Cleary Creek,

whether any of such claims before that time or have

since been worked and with what result, and general

the character of the adjacent ground and mineral lo-

cations both above and below on Cleary Creek as to

being mineral or nonmineral ground.

CASCADEN etal.

vs.

BORTOLIS.

Requested by plaintiff and denied, Oct. 2, 1906.

JAMES WICKERSHAM,
District Judge."

11th. The Court erred in refusing to give plain-

tiffs' special instruction No. 2, submitted at this trial,

which covers the law as to the method of acquiring

rights under the toAvnsite laws, said instruction No. 2,

is as follows

:

**You are instructed that to secure rights under the

townsite laws of the United States on the public do-

main it is necessary that the inhabitants procure to

he made a sun^ey of the outboundaries of the pro-

posed town, fonvard the same with an application

for the entry of the ground to the Surveyor General

of the District of Alaska, to be then followed by pro-

ceedings in the Interior Department at Washington,
the appointment of a trustee to enter the ground by
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the Secretary of the Interior, and a formal entry of

the townsite by the trustee at the Land Office at

Juneau, and if 3'OU find from the testimony in this

case that none of these steps have ever been taken by

the defendant Bortolis, or by anybody else in his be-

half, or on behalf of anybody else, or at all, then I in-

struct you that the defendant has no standing what-

ever in this case, and your verdict should be for the

plaintiffs.

CASCADEN etal.

vs.

BORTOLIS.

Denied, because it does not take into account the

right of occupants of town lots on the public domain

prior to the application for patent.

Bonner vs. Meikle, 82 Fed. 697 (699).

JAMES WICKERSHAM,
District Judge."

12th. The Court erred in refusing to give to the

jury plaintiffs' special instructions tendered at the

trial in 1905, and at that time marked No. 2, which

reads as follows

:

P *'The defendant in his amended answer set up first

a general denial of the allegations of the complaint,

and second an affirmative defense asserting owner-

ship in fee of the ground in controversy, in himself,

as against all persons other than the United States.
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In his evidence, however, he has abandoned the de-

fense of title in hunself , and has submitted no proofs

on such issue, and 1 therefore charge you that in this

state of the cause the plaintiffs are entitled to recover

if they have shown a discovery of gold within the ex-

terior boundaries of the Cascaden placer at any time

prior to the trial, if at the time of such discovery they

or any of them were in the actual possession of said

placer ground, either in person or by agent."

13th. The Court erred in refusing to give to the

jury plaintiffs' special instructions marked No. 4 at

the trial in 1905, and tendered again at this trial.

Said special instruction No. 4 reads as follows

:

'*! instruct you that if you find from the evidence

that at the close of the plaintiffs ' testimony they had

made a prima facie showing of a valid mining loca-

tion on the ground embraced within the Cascaden

placer, referred to by the witnesses, and that the de-

fendant by his proof failed to show any legal title to

the parcels of ground in suit, by prior mineral loca-

tion, deed or otherwise, but merely showed that he in-

truded himself upon the grounds without leave or

authority of anybody and after the mineral location

of Cascaden, then your verdict should be for the

plaintiffs, even if you should further find that Cas-

caden 's location in some respects was defective."

14th. The Court erred in overruling plaintiffs'

motion for a new trial.
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15tli. The Court erred in rendering judgment on

the verdict in favor of the defendant.

LOUIS K. PRATT,
Attorney for Plaintiffs.

Service accepted January 24th, 1907.

HEILIG & TOZIER,

Attorneys for Defendant.

[Endorsements] : No. 259. District Court, Third

Division, Territory of Alaska. John Cascaden et al.,

vs. Joseph Bortolis. Assignment of Errors. Piled

in the District Court, Territory of Alaska, Third Div-

ision, Jan. 24, 1907. E. J. Stier, Clerk. By E. A.

Henderson, Deput}'.

[Title of Court and Cause.]

Order Extending Return Day of Writ of Error.

Upon the application of the said plaintiffs in error,

by reason of the great distance between the town of

Fairbanks, Alaska, wherein said plaintiffs in error

reside, and wherein said cause pf action was tried and

the records of said trial court are kept by the clerk

thereof, and the city of San Francisco in the State of

California, and the delays and uncertainties in the

matter of transportation of mail matter between said

points, and by reason of the uncertainties of the

transmission because of climatic and seasonable dif-

ficulties now existing

;
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It is ordered, that the return day of the writ of

error allowed in the above-entitled cause, on the 24th

day of January, 1907, be enlarged and extended until

the 1st day of May, 1907.

JAMES WICKERSHAM,

Judge for the District Court for the Territory and

District of Alaska, Third Division Thereof.

[Seal] Attest: EDWAED J. STIER,

Clerk of the District Court for the Territory and Dis-

trict of Alaska, Third Division Thereof.

Service accepted January 24, 1907.

HEILIG & TOZIER,

Attys. for Deft.

Entered in Court Journal No. 7, page 202.

[Endorsed]: No. 259. United States Circuit

Court of Appeals for the Ninth Circuit. John Cas-

caden et al. Plaintiffs in Error, vs. Joseph Bortolis,

Defendant in Error. Order Extending Time. Filed

in the District Court, Territory of Alaska, 3rd Divi-

sion, Jan. 24, 1907. E. J. Stier, Clerk, By E. A.

Henderson, Deputy. Louis K. Pratt, Atty. for

Pltffs. in Error, Fairbanks, Alaska.
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[Endorsed] : No. 1442. United States Circuit

Court of Appeals for the Ninth Circuit. John Cas-

caden, John Bernstein, Richard Stein, Louis K.

Pratt and Carl M. Johanson, Plaintiffs in Error, vs.

Joseph Bortolis, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States

District Court for the Territory of Alaska, Third

Division.

Filed March 16, 1907.

F. D. MONCKTON,
Clerk.
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